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Last month’s elation at the 0.2 per cent drop in the 
cost of living touched off widespread hoping that a 
downward trend was in the making. But the Con- 
sumers’ Price Index for the month preceding October 
15 shows an increase over the previous month. The 
new figure. 190.9 for all items, an increase of 0.1 per cent. 


Unemployment hit another postwar low mark of 1.3 
million in October, but the seasonal decline in agri- 
cultural employment was not entirely offset by a gain 
in factory employment. Total October civilian labor 
force: 63.146 million. 


New stoppages in September involved 230,000 workers 
in 475 strikes as compared with 225,000 workers and 
450 strikes in August. Total stoppages in effect in 
September numbered 700, with 360,000 workers in 
volved. Man-days of idieness in September numbered 
3.2 million—50 per cent more than in August. 


\ll major categories of the weekly index declined in 
October. The all-commodities index fell 0.5 per cent 
from September to 112.2 per cent of the 1947-1949 
iverage. Leading in the decline were farm products 


and processed foods. 


An all-time high of $69.58 per week was earned by the 
nation’s 13 million factory workers in September. The 
weekly increase was $1.78. The boost accompanied a 
half-hour lengthening of the work-week to 41.1 hours, 
the highest September level since 1944. 


The decline in coal mining during October held th 
industrial-production index increase to one point. It 
was 226 per cent of the 1935-1939 average at the end of 
the month. Durable goods production climbed four 
points to 289, 


An increase was registered during September in manu 
facturers’ sales, along with the rise in sales at all levels 
of business (seasonally adjusted). Total for the month 
was $23.647 billion. Inventories went up slightly—to 
$43.151 billion. 


Retail sales were up for September to $13.791 billion 
although department-store sales dropped six points to 106 
per cent of the 1947-1949 average (seasonally adjusted) 


Housing starts jumped to 101,000 during October—a 
gain of 3,000 over September and 11,000 over the same 
month in 1951. It was all private housing except for 
1,000 units. Increased activity was common to all parts 
of the country especially in cities with a population of 
250,000 or more. Total new construction for the month: 
$2.668 billion. 


There were 539 business failures in September as com- 
pared with 594 for the previous month. The total fo 
September, 1951: 620. 
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Recognition and Organizational 


Picketing in 1952 


By SYLVESTER PETRO, Associate Professor of Law, New York University 


has been 


es THE YEAR 
marked by a rather large 
interesting and significant labor law de 
velopments, perhaps the most significant 
ones have occurred in connection with pick 
eting. The volume of picketing 
probably no greater than that in other recent 
years, but the direction of the holdings, the 
trend of judicial opinion, is such as to merit 
considerable attention. As a factual matter, 
picketing has always occupied a central 
place in the labor-law and labor-relations 
scheme of things. Probably 
widely than the strike or other types of boy 
cott, it has also been the most widely 
contested—in legal literature as well as in 
the courts, it might be noted. Yet it seems 
accurate to observe that until four or five 
years ago there was little evidence of the 
kind of understanding of picketing which 
is necessary to sensible coherent or 
intelligent legal analysis of any institution 
or activity. This is not to say that nobody 
understood picketing until recently, and it is 
certainly not to say that accurate under- 
standing or legal analysis of picketing is 
universal today. The situation is more 
complicated than that. We seem to 
emerging today, especially in the decisions 
of the past year, a general consciousness 
of the real role of picketing in labor rela- 


number of 


cases 1S 


used more 


or 


see 
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tions and a similarly general perception of the 
true requirements of national policy as re- 
gards picketing. In short, we seem to be 
on the way to an integration of picketing 
law and our more general and dominant 
labor relations policies. The most impres 
sive feature of the integration is that it is 
largely the product of judges, performing 
the classic task of rationalizing the legal 
structure on a case-by-case basis, operating 
in what seems to be an atomistic, individual- 
istic way but somehow, nevertheless, reach 
ing common results. There are deviations, 
and even the common results are not always 
explained on the same basis, as we shall 

but the fact remains that large num 
bers of judges, in various jurisdictions, 
operating under different precedential and 
statutory backgrounds, are going largely 
the same way. Perhaps in surveying the 
different routes some conclusions as to 
which is the best may appear. 


see, 


Recognition and Organizational 
Picketing 

The factors and trends just recapitulated 
are exemplified most clearly in connection 


with picketing for recognition and closely 
related picketing organizational pur- 
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poses. By recognition picketing we mean 
the use of picketing to induce an employer 
to recognize the picketing union as exclu- 
sive representative of the employer’s em- 
ployees for collective bargaining purposes. 
By organizational picketing we mean the 
use of picketing to cause the employees of 
the picketed employer to join the picketing 
union. 


The pattern of development is a fascinat- 
ing one and seems now to be reaching a 
culmination. At one stage, opinion was split 
along lines of “all good” or “all bad”; some 
thought that all picketing was bad, others 
that practically all forms were at least tol- 
erable, if not entirely justifiable. At an- 
other stage, the criterion of “peacefulness” 
dominated; violent picketing was to be con- 
demned, but “peaceful” picketing was to 
be held lawful and privileged. Beyond that 
stage, there developed the opinion that the 
legality of picketing was to be determined 
in accordance with its objectives; if the 
objective were legal, the picketing itself 
should be countenanced, and vice versa. 
Cutting across this development was the 
one which would, if pursued to its logical 
conclusion, hold all peaceable picketing 
to be constitutionally protected. 


Thus, in the Swing case,’ the United States 
Supreme Court struck down as unconstitu- 
tional the issuance by the Illinois courts 
of an injunction against peaceable recogni- 
tion picketing. The state courts had based 
the injunction on the theory that it was un- 
lawful for a union to picket an employer 
when the union represented none of that 
employer’s employees. The Supreme Court 
declared that the mere absence of an em- 
ployer-employee relationship was not a 
sufficient ground for prohibiting so constitu- 
tionally privileged a form of conduct as 
peaceful picketing. 


So the matter rested until 1950, when in 
Gazzam* the Supreme Court once again 
took a case involving a state court injunc- 
tion against stranger picketing for recogni- 
tion. This time, however, the Supreme 
Court refused to hold the injunction an 
unconstitutional invasion of the right of 
free speech, as it had done in Swing. But 
Gazzam did not necessarily involve an over- 
ruling of Swing. The difference, as pointed 
out by the Supreme Court, lay in the respec- 
tive rationales of the state courts. The 
Illinois courts, as in Swing, would outlaw 





all stranger picketing (that is, all picketing 
by unions representing none of the em- 
ployees of the picketed employers), but 
the Washington courts, as in Gasgzam, would 
base their decision on the specific circum- 
stances in which unions used the device 
of picketing. 

This was close to a restoration of the 
“objectives” test, but it was essentially 
something else. The Washington court had 
not declared that recognition is necessarily 
an unlawful objective of picketing. It had 
held instead that a minority or stranger union 
may not lawfully picket for recognition. 
Thus the focus was thrown on the repre- 
sentative status of the union; both the ob- 
jective of the union—recognition—and the 
means utilized by the union—picketing— 
were subordinate in ‘importance, even though 
they were essential factors in the decision. 


This emphasis on representative status 
reveals the manner in which the courts have 
integrated the common law and current 
national labor policy. Virtually every use 
of picketing represents a deliberate deci- 
sion by the picketing union to do economic 
harm to the employer picketed and, as such, 
is actionable, under the prima facie tort 
theory, unless justified. Thus the large 
question for the common law judge lay in 
the matter of justification—was the picket- 
ing justified by dominant considerations of 
policy? But considerations of policy are 
best left to the legislature; courts should 
supply them only when the legislature has 
left them undefined, if ever. In regard to 
recognition of employees’ representatives, 
the legislatures were silent for a long time. 
While there were some unclear legislative 
utterances previously, the national Congress 
spoke clearly on the matter for the first time 
in the Wagner Act, enacted in 1935. It 
then said that employees should be free to 
bargain collectively—through representatives 
of their own choosing.* Thus, the concept of 
majority employee choice was to control, 
and the employer committed an unfair prac- 
tice if he coercively interfered with free 
employee choice. The Wagner Act con- 
tained no express limitations on union 
conduct, but its emphasis on free majority 
choice as the controlling concept carried 
with it, when linked to the theory that the 
deliberate infliction of economic harm is ac- 
tionable when unjustified, a most profound 
and drastic limitation on traditional union 
practice. The courts have supplied that link. 





1 American Federation of Labor v. Swing, 
3 LABOR CASES { 51,112, 312 U. S. 321 (1941). 
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2 Building Service Employees v. Gazzam, 18 
LABOR CASES { 65,764, 339 U. S. 533 (1950). 
* NLRA, Sec. 7. 
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‘In spite of . . . continued interest in 
increasing attendance at union meet- 
ings, the proportion of members 
present at meetings is small. Aver- 
age attendance at local meetings is 
estimated to vary from 5 to 20 per 
cent of total union membership. It 
has also been estimated that only 
one out of seven union members 
takes an active part in union action, 
a reasonable indication of meeting 
attendance."’—Thomas Mahoney, in 
Labor and Nation. 





HEN a minority or stranger union 

pickets for immediate recognition it 
imposes or seeks to impose economic harm 
which cannot possibly find justification 
under the national policy which has domi- 
nated labor relations since 1935. Such a 
union seeks in effect to secure bargaining 
status without the representative status 
which lies at the core of national labor 
policy. It seeks to impose itself upon 
employees as their bargaining representa- 
tive whether or not they wish it to be 
such. In brief, the choice is with the union 
and the employer—wot, as labor relations 
policy commands, with the employees. Such 
a defiance of the national policy is sufficient 
in itself to eliminate the possibility of a 
justification for the deliberate infliction of 
economic harm which all picketing entails.‘ 


However, other avenues of analysis con- 
firm the result. If an employer should 
recognize a union as exclusive bargaining 
representative of his employees when the 
employees themselves have not designated 
the union as such, the employer has quite 
evidently coerced or restrained them in 
their choice of bargaining representatives; 
when the employer has made the choice, the 
employees are at a definite disadvantage 
in making a different one of their own. 
Under any reading of the National Labor 
Relations Act, such conduct on the part of 
the employer adds up to the unfair labor 
practice of restraint or coercion of employees 
in the exercise of the right, granted by Sec- 
tion 7 of the NLRA, to form or join unions 
of their own choosing. Accordingly, min- 
ority or stranger picketing for recognition 
appears as an attempt to compel the em- 


ployer to commit an unfair practice. Surely 
such an objective must operate again to 
erase any possible justification for the 
deliberate infliction of economic harm which 
picketing entails. 

In our review of the 1952 cases we shall 
see court after court in various jurisdictions 
marching steadily along the lines of the 
analysis just sketched. But there is a point 
at which the more or less steady and orderly 
progression of court decisions falters—a 
point at which the ranks divide, with some 
courts stopping dead, others pulling figura- 
tively in opposite directions and, finally, 
a few going on in the direction indicated by 
the logic of the approach which has resulted 
in more or less universal condemnation of 
minority or stranger picketing for recogni- 
tion. 

That critical point is the one which the 
minority or stranger union has as its objec- 
tive, not immediate recognition of itself 
as exclusive bargaining representative but, 
simply, organization of the employees in- 
volved. In “organizational picketing” the 
union deliberately inflicts economic harm 
upon the employer as a means of inducing 
the employees to become members and to 
choose the picketing union as exclusive bar- 
gaining representative. This type of picket- 
ing, like recognition picketing, beyond any 
doubt amounts to a deliberate infliction 
of harm, in fact, upon both the employer and 
the reluctant employees; like recognition 
picketing, indeed like all picketing, it tends 
to cut off the employer from his vital 
markets and thus to threaten both the busi- 
ness involved and, derivatively, the employ- 
ment of its employees. If the infliction of 
harm is thus equivalent, is the justification 
any greater? 

We submit here that the justification for 
organizational picketing in the light of cur- 
rent labor relations policy is even less than 
the justification for recognition picketing. 

Two lines of analysis strongly support 
this contention, and no opposing contention 
which will stand analysis has ever been 
advanced. In the first place, the facts and 
circumstances of vital importance in all 
cases of organizational picketing tend to 
establish the employer as purely and simply 
a helpless victim who cannot become in- 
volved in an organizational dispute without 
violating existing national labor policy any 
more than he can take sides in a recognition 
dispute without similarly violating national 





*Cf. the decision of the New York Court of 
Appeals in Goodwins v. Hagedorn, 303 N. Y. 300 
(1951). 
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labor policy. Where a union pickets in 
order to organize the employees, there is 
nothing the employer can lawfully do to 
extricate himself from the harm he is suf- 
fering. Organizational picketing implies a 
dispute, not between the union and the 
employer but between the union and the 
unorganized employees; if the employees 
would join, the dispute would end. The 
employer would violate the law if he in- 
duced the employees to join. Yet the harm 
done by organizational picketing is primarily 
harm to the employer. 


It scarecly seems tenable to suggest that 
the infliction of such harm is justified. On 
the contrary, it would seem that the inflic- 
tion of harm on the employer, a third party 
compelled by the law to remain neutral in 
the organizing affairs of his employees, is 
absolutely unjustified. Indeed, the very 
issue of justification arises under the prima- 
facie tort theory only where harm is done 
to the party with whom the defendant is 
competing or disputing. That party here 
is the unorganized and unwilling employee. 
The real issue should be whether the union 
has justification, say, for picketing the 
homes of unorganized employees. 


Here it may be contended that such an 
approach overlooks the practical disadvan- 
tages under which union organizers oper- 
ate, that union organizers need the special 
privilege of picketing the place of employ- 
ment because other organizing techniques 
are weak and unavailing or more costly 
and inconvenient. Despite the surface ap- 
peal of this contention, a moment’s reflection 
must expose its many weaknesses. For 
one thing, it is fallacious to assert that 
union organizers operate under disadvan- 
tages; on the contrary, they have special 
advantages. Labor relations laws, state 
and federal, give special privileges to union 
organizers which are available to few, if 
any, other persons. Employers may not 
prohibit all union activity on company 
premises except in special circumstances; 
union organizers are generally entitled to 
admission to such premises, subject to quali- 
fications concerning time and place;’ more- 
over, in virtually every case involving 
organizational or recognition picketing it 
appears that these opportunities have been 
available to, though not always grasped by, 
the picketing union. Thus the argument 
based on the paucity of available alterna- 








A total of 1,727 basic occupations, 
which exist on a world-wide basis, 
are classified and related to one 
another in a_ new _ international 
occupational classification system de- 
veloped by the International Labour 
Office. The classification divides the 
world’s occupations into nine major 
groups. These are split up into 45 
minor groups which in turn are 
divided into 287 occupational fam- 
ilies which are then broken down into 
the 1,727 separate occupations. 

—Employment Security Review 





tives to union organizers will not bear 
analysis, and the argument from the view- 
point of “convenience” is even more infirm. 
In fact, it is difficult to take seriously an ar- 
gument which would seek justification for 
the imposition of serious harm on the 
ground that the actor’s job is made more 
convenient or his goal more readily obtain- 
able. Think of what is said to the bank 
employee who announces that his embezzle- 
ment should be held justified because it is a 
more convenient route to what he seeks, 
that is, wealth, than such others as may be 
available to him. 


HE SECOND BASIS for the conten- 

tion that organizational picketing in- 
volves an unjustified and unjustifiable 
infliction of harm lies in the probability that 
such picketing comes very close to the type 
of coercion of free employee choice which 
the National Labor Relations Act, as 
amended, was designed to prohibit. The 
NLRA now gives employees the right to 
join or not to join unions. It prohibits em- 
ployer restraint or coercion of the exercise 
of that right. Under this prohibition it has 
been held an unfair practice for an employer 
to threaten employees with the loss of 
their jobs if they should join a union to 
which the employer is opposed, and, more 
generally, it has been held an unfair prac- 
tice for the employer to threaten any kind of 
economic pressure in such circumstances.® 
Such being the case in regard to employer 
restraint or coercion, it would seem that 
unions are subject to analogous proscrip- 
tions, proscriptions which would make or- 





5Cf. NLRB v. Stowe Spinning Company, 16 
LABOR CASES {f 64,991, 336 U. S. 226 (1949); 
Republic Aviation Corporation v. NLRB, 9 La- 
BOR CASES { 51,109, 324 U. S. 793 (1945). 
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* For a comprehensive collection of the cases 
in point, see 2 CCH Labor Law Reports (4th 
Ed.) { 3700 and following. 
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ganizational picketing at least out of harmony 
with national labor policy, if not directly 
violative of the NLRA, for the NLRA also 
prohibits union restraint or coercion of 
employees in the exercise of the right to 
join or not to join unions." With unions 
afforded the positive right to solicit mem- 
bership even on plant premises, it becomes 
perfectly obvious, at least to this writer, 
that organizational picketing can only be 
used as a kind of coercive organizing tech- 
nique.* The contrary argument is that such 
picketing is merely “persuasive.” But in 
order for this argument to be convincing 
it must be shown that picketing is persua- 
sion of the same general kind as personal 
solicitation and discussion. This cannot be 
shown. In fact, picketing is not in the same 
category of human activity; there is none 
of the same kind of appeal in picketing that 
appears in personal solicitation or even 
speech-making. Picketing can be called 
“persuasion,” at a time when techniques of 
speech-making and personal solicitation are 
available, only under a perfectly useless 
and therefore impermissible definition of 
“nersuasion”—a definition which would make 
“persuasive” every kind of nonviolent in- 
ducement to action and a definition which 
would make an employer’s threat of dis- 
charge a form of “persuasion.” For, make 
no mistake about it, picketing amounts to 
precisely the same general kind of economic 
pressure as the employer’s threat to dis- 
charge or lay off employees. By threatening 
the economic survival or health of a busi- 
ness, picketing threatens the jobs of the 
employees of that business.’ 


For two reasons, then, it would appear 
that the courts should regard organizational 
picketing as unjustified, under the prima 
facie tort theory. In the first place it in- 
volves a deliberate infliction of harm upon 
a party—the employer—who usually is and 
must be under the law a stranger to the 
dispute. In the second place it is in con- 
flict with national labor policy, if not di- 
rectly violative of the National Labor 
Relations Act, as a rather plain coercion of 
free employee choice in the selection of 
bargaining representatives. 


Some may feel that condemnation of 
organizational picketing would encounter con- 


stitutional objections under the picketing-free- 
speech doctrine, and certain statements made 
by Mr. Justice Minton in the Gazzam case” 
could be cited in support of this feeling. 
But the answer turns on the view taken of 
organizational picketing as a “persuasive” 
technique. Surely if we are correct in 
concluding that organizational picketing 
must be viewed as a coercive organizing 
technique, in the light of its use in place 
of the genuinely persuasive techniques which 
unions are entitled to use under current labor 
relations law, the Supreme Court will not 
hold it a constitutionally invulnerable form 
of conduct. The same realism which in- 
duced the Court to deny constitutional im- 
munity to recognition picketing by a stranger 
union should induce it to leave the courts 
and legislatures free to prohibit or regulate 
organizational picketing—certainly where 
national law and policy guarantee unions 
the opportunity to engage in genuinely per 
suasive solicitation of union membership 


Recognition Picketing Cases 


It will be interesting at this point to check 
our theoretical analysis against the actual 
decisions of courts in recognition-picketing 
cases during the last year or so. The cases 
tend to group themselves into five tolera- 
bly distinguishable fact situations: 

(1) One union pickets for recognition de- 
spite the fact that the employer is dealing with 
another union which has been certified as ex- 
clusive bargaining representative by the appro- 
priate labor relations board, state or federal 
This is the type of recognition picketing 
which is expressly prohibited by the Na- 
tional Labor Relations Act™ and which the 
New York Court of Appeals held enjoin- 
able ten years ago, in the famous Florsheim 
case,” as manifestly unjustified under cur 
rent labor relations policy. Although em 
ployers may still not secure direct injunctive 
relief from federal courts against such 
picketing, owing to the strictures of the 
Norris Act,” the state courts have offered 
relief even in the presence of state counter- 
parts of the Norris Act. So, during the past 
year, a New York court enjoined picketing 
in defiance of an existing certification with 
virtually no discussion. The court declared 





™Work cited, 
lowing. 

§’ The NLRB has, of course, refused to hold 
that either organization or recognition picketing 
is coercive of employee free choice. See 2 
Labor Law Journal 803 (November, 1951). 

*For a fuller development of this analysis, 
see 2 Labor Law Journal 323 (May, 1951). 
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footnote 6, at {3850 and fol- 


simply that the certification precludes the 





” Footnote 2. 

1 Sec. 8 (b) (4) (C). 

12 Florsheim Shoe Stores v. Retail Shoe Sales- 
men’s Union, 6 LABOR CASES { 61,113, 288 N. Y. 
188 (1942). 

"Cf. Yoerg Brewing Company v. Brennan, 
9 LABOR CASES { 62,577, 59 F. Supp. 625 (DC 
Minn., 1945). 
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possibility of a bona fide “labor dispute,” 
thus making the state anti-injunction act in- 
applicable.” 


(2) A union pickets for recognition not- 
withstanding the fact that the employees have 
clearly rejected it in an election conducted by 
the appropriate labor relations board, state or 
federal, This situation is analytically very 
similar to the preceding one. In both there 
is conclusive, official confirmation that the 
picketing union lacks representative status 
and that, therefore, recognition of that 
union would fly in the face of current labor 
relations policy. The two differ in one re- 
spect, however, and the weight of the differ- 
entiating factor is not entirely easy to assess. 
That is to say, in the first situation the 
picketing tends to disturb an existing col- 
lective bargaining relationship between the 
certified union and the employer, while in 
the situation now under discussion the pick- 
eting merely tend to disturb existing indi- 
vidual bargaining between the unorganized 
employees and the employer. In the first 
Situation, then, the picketing is manifestly 
in conflict with two elements in the national 
labor policy: the element favoring free em- 
ployee choice and the element encouraging 
orderly and stable collective bargaining re- 
lationships. In the present situation, how- 
ever, the picketing conflicts with only the 
policy in favor of free employee choice; it 
does bear upon the national policy in favor 
of collective bargaining—unless that policy 
may accurately be narrowed into the policy 
of favoring collective bargaining between 
employers and wumions which represent an 
uncoerced majority of employees. On the 
whole it would seem that such a narrowing 
of the policy in favor of collective bargain- 
ing is accurate even under the Wagner Act 
and certainly under the Taft-Hartley Act. 
While the Wagner Act did not in so many 
words prohibit employer bargaining with 
minority or stranger unions, it expressly 
emphasized the concept of free employee 
choice,” made it obligatory upon employers 
to bargain only with majority unions,” and 
went on to provide that only majority 
unions should have the status of exclusive 
bargaining representatives.” As for the 


Taft-Hartley Act, its declaration of the 
right of employees not to join unions would 
seem to amount to a clear indication that 
national policy was behind collective bar- 
gaining only where the employees them- 
selves chose so to operate. 


The conclusion to be drawn is that the 
present type of recognition picketing should 
be treated by the courts in exactly the same 
way as the first type, and during the past 
year, courts in both Wisconsin and New 
York have so operated. The New York 
courts continue on the whole to refuse to 
outlaw all picketing in such circumstances; 
their decrees merely prohibit “misleading” 
picketing, that is, picketing with placards 
which do not spell out in detail the fact 
that the employees have rejected the picket- 
ing union.” Such being the case, the value 
of the relief available in New York is plainly 
dubious; picketing has the same general, 
harmful effects regardless of the message 
carried on the placards. The Wisconsin 
courts go further; they prohibit all picket- 
ing in the circumstances now under dis- 
cussion.” However, it should be noted that 
such picketing is specifically unlawful under 
the Wisconsin Employment Peace Act which 
makes it an unfair practice for a union to 
induce any employer to take any action 
which would amount to an unfair practice 
if taken on the employer’s own initiative. 

(3) One union pickets for recognition while 
the employer has a collective agreement with 
another, though uncertified, union. This case 
poses definite difficulties. It might be read- 
ily disposed of, as some courts have done, 
on the theory that the picketing is designed 
to induce a violation of existing contractual 
relationships and is therefore unlawful.” 
The more solid approach, however, would 
seem to be that which places more em- 
phasis on free employee choice and the 
orderly procedures for determination of 
employee choice which the labor relations 
acts contain. Where a union pickets for 
recognition despite a contractual relation- 
ship between the employer and another 
union, the picketing union is in reality re- 
fusing to cooperate with the national labor 

(Continued on page 885) 





14 Jones v. Levine, 21 LABOR CASES { 66,790 
(N. Y., S. Ct. N. Y. County, 1952). 

4% Sec. 7. 

16 Sec. 8 (5). 

17 Sec. 9 (a). 

% The leading case on the enjoinability of this 
type of picketing is Lamanna v. O’Grady, 
19 LaBoR CASES { 66,255 (N. Y., App. Div., 
1951). For cases handed down during the past 
year, see Markowitz v. Retail Clerks, 21 LABOR 
CASES { 66,795, (N. Y. S. Ct., 1952); Sheehy’s 
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West Side Restaurant v. Townsend, 21 LABOR 
CASES § 66,830 (N. Y. S. Ct., 1952). ° 

%” WERB v. Retail Clerks, 22 LABOR CASES 
1 67,183 (Wis. Cir. Ct., 1952); cf. Waterways 
Engineering Corporation, WERB Dec. No. 3166, 
4 CCH Labor Law Reports (4th Ed.) { 49,212 
(1952). 

2 Brookshire’s, Inc. v. Werner, 22 LABOR 
CASES { 67,204 (N. Y. S. Ct., 1952); Gluckstern’s 
Restaurant, Inc. v. Tepper, 21 LABOR CASES 
{ 67,020 (N. Y. S. Ct., 1952). 
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Area Pension Plans 








Under Collective Bargaining 


HERE has been much concern ex- 

pressed that private pension plans 
hamper the mobility of workers and that 
such a consequence is inconsistent with our 
economy’s requirement of the free move- 
ment of workers from job to job and from 
industry to industry. Mobility is impeded 
under private pension plans when the 
worker cannot carry his service credits or 
their value in dollars with him at the time 
he shifts jobs. This involves, among other 
things, the problem of vesting with its many 
complexities. 

Vesting is the right that a participating 
employee acquires in the employer’s con- 
tributions to a pension plan, when termina- 
tion of his employment occurs prior to 
normal retirement age. Vesting provisions 
vary from full, immediate vesting, in which 
the employee can claim at the time of his 
severance all funds that have accrued to his 
benefit, to no vesting at all. 

Well-planned vesting rights in pension 
plans are of importance to the union 
member, the employer and the public. The 
worker is concerned with getting as much 
value out of the pension plan as possible. 
In fact, some concern has been expressed 
that many private plans are not what they 
promise to be; members may find that the 
benefits that are promised will not be 
realized. 


Area Pension Plans 


By WILLIAM GOLDNER 





IT 1S HELPFUL TO A FREE ECONOMY 
WHEN WORKERS MAY MOVE AS NEEDED 
FROM JOB TO JOB AND INDUSTRY TO 
INDUSTRY. AREA PENSION PLANS AID 
IN MAKING OUR LABOR FORCE MOBILE 





Vesting is of concern to the employer 
because of the additional costs that it may 
involve. Not only are there additional direct 
expenses; the indirect costs of labor turn- 
over are also a factor which he tries to 
control. 


Of greatest importance, however, is the 
public interest. The economic welfare of 
the country is affected by the mobility of 
our labor force. Any institutionalized factor 
like pension vesting may grow to important 
proportions in hampering the operation of 
our labor-market mechanism. Such a con- 
sequence, even at the present stage of 
pension-plan development, may restrain 
movement of workers to plants and indus- 
tries where expansion is required for de- 
fense and preparedness production. Despite 
this importance, vesting rights have been 
singularly absent from virtually all of the 
collectiveiy bargained pension plans which 
have been negotiated in the last few years. 


825 











The author is junior research econo- 
mist, Institute of Industrial Relations, 
University of California. He is in- 
debted to Professors Emily H. Hunt- 
ington and Van Dusen Kennedy for 
valuable and constructive criticism. 





Among the solutions to the vesting issue 
are the so-called “area” pension plans. 
Actually, these plans are industry plans 
confined to a particular job market, since 
they usually operate to allow workers in 
an industry to shift jobs withoyt moving 
from their place of residence. An “area” 
pension plan in its literal meaning would 
encompass all of the workers in the several 
industries in a labor market. However, the 
usage of “area” plans in the narrower sense 
is common in industrial relations and will 
be adopted here. 


The area pension plan attacks the vesting 
problem by providing that employees can 
change jobs without losing any credit to- 
ward benefits, as long as the jobs are with 
employers who are members of the area 
plan. Employer members contribute to 
some centralized form of fund on a prede- 
termined basis, and in due course the pen- 
sion benefits are paid out of the common 
fund. 


EXISTING AREA PLANS 


There are more area plans in existence 
than is generally realized. The New York 
State Department of Labor reports 51 pen- 
sion plans within the state negotiated with 
associations or multiemployer groups, most 
of them industry-wide in their local areas.’ 
In addition, pension plans on an area basis 
are known to exist in Toledo, Pittsburgh, 
Chicago and San Francisco, and there are 
almost certainly others. 


While much publicity and discussion have 
been given to the “Toledo Plan” which the 
UAW-CIO was unsuccessful in establishing 
through collective bargaining efforts, very 
little information is available on the in- 
creasing number of area plans which are in 
existence. 


Among the most well-known area plans 
are those of the Amalgamated Clothing 
Workers (ACWA-CIO) and the Interna- 
tional Ladies Garment Workers (ILGWU- 
AFL) in the New York area. Actually, 


each of these large unions participates in 
a series of plans operating with separate 
funds which match the special employer 
association counterparts of the union. The 
ILGWU has separate plans for its New 
York Joint Dress Board covering the mem- 
bers engaged in the manufacture of popular- 
priced dresses, for its New York Joint 
Cloak Board covering the members engaged 
in the manufacture of women’s coats, suits, 
skirts and special clothing items, and for 
several of the smaller employer groups. 
Similarly, the amalgamated has its plans 
oriented to the pattern of the employer 
associations with which it bargains, includ- 
ing the Clothing Manufacturers Association, 
Retail Apparel Merchants Association, Mer- 
chant Tailors’ Institute and the Cleaners 
and Dyers Board of Trade. 

In general, most of the existing area 
plans other than those mentioned above are 
for tightly homogeneous craft groups. The 
AFL Electrical Workers, Photo-engravers, 
Typographers, Bricklayers, Longshoremen 
and Painters, the CIO Textile Workers and 
the independent Fur and Leather Workers 
are unions individually characterized by job 
classifications of the same skill and speciali- 
zation. Even the industrial-type unions 
such as the ILGWU and the amalgamated 
split up their over-all membership into the 
lesser-sized groups for homogeneity. There- 
fore, one of the major characteristics of 
area plans is their tendency to follow the 
craft union pattern rather than an industrial 
union framework. 

This is further borne out by the experi- 
ence of the UAW-CIO, which is basically 
an industrial union. In Toledo, the UAW 
has successfully negotiated a craft-type area 
plan with the Automotive Tool and Die 
Makers Association, a group of employers 
dealing with a labor force made up of 
highly skilled tool and die craftsmen.? The 
significant feature of this plan is the vest- 
ing provision. If the employee resigns or 
is discharged, he does not lose his service 
credt for one and a half years; if laid off, 
his right to service credit continues to exist 
for three vears. These credits may be car- 
ried to any other member of the association 
during the stated period. 


On the over-ali industrial basis embodied 
in the “Toledo Plan,” however, the UAW 
has not be able to set up an area plan to 
match its more general industrial union 
lines of jurisdiction. In fact, one of the 





1 Collectively Bargained Pension Plans in New 
York State, Publication No. B-40 (New York, 
State of New York Department of Labor, 1950), 
Pp. 27. 
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2“*Toolmakers Accept “Toledo Type’ Plan," 
13 Pension and Profit Sharing Report 5 (June 
30, 1950). 
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employers’ strongest objections is that “less 
than one-half of the companies are in the 
auto or auto parts field.’”* While it is ap- 
parent that the CIO industrial unions were 
in the vanguard of pension-plan bargaining, 
it is quite possible that the craft union AFL 
will assume the leadership in the field of area 
plans because of the tendencies of those 
plans to follow craft union lines of juris- 
diction. 


Another distinguishing characteristic of 
the area plans in existence is that they 
are the result of multiemployer bargaining. 
Among employers in area plans, the prevail- 
ing tendency is to be represented by em- 
ployer groups or associations organized for 
labor relations purposes. There are a few 
area plans which have been established 
where individual employers deal with the 
union. However, these plans are very small 
and include a relatively small number of 
employers. 


The participation of employer associations 
in area pension plans augments several sig- 
nificant industrial relations functions of the 
associations. The area pension plan is a 
manifestation of bargaining power equalized 
between employer and union. Here, the 
prime employer-association function gf or- 
ganizing individual employers into a unit 
powerful enough to match union strength 
is given a tangible form in the pension 
administration. In addition, an area plan 
symbolizes the standardization and stabili- 
zation of the industrial relations climate in 
a particular locality. The advantages and 
disadvantages which individual employers 
bring to negotiations are balanced out, and 
one unified policy is presented to the union. 
The “whipsaw” technique of bargaining is 
offset by the association’s unified policy. 
Furthermore, the prolonged existence and 
the long-term effect of a pension plan 
guarantee that the employer association 
and the union will have to maintain long- 
term contact which, if accompanied by good 
faith and mutual respect on both sides, can 
serve to foster amiable long-term relation- 
ships between the union and the employer 
association. 


In general, area pension plans can enhance 
the usefulness of employer associations in 


the industrial relations area. Administra- 
tive-type employer associations * may find 
that the responsibility for operating an area 
pension plan will provide a continuity of 
funds and functions. With such continuity, 
more expert personnel can be added to the 
organization and the tangible results of their 
activities will be appareht. These associa- 
tion-hired specialists can bring more expert 
knowledge to the pension-plan administra- 
tion than any of the members themselves 
can provide. 


Still another characteristic which is ob- 
servable in area pension plans is that the 
employer members are, for the most part, 
small in size, highly competitive and pre- 
dominantly at or near the retail-trade level. 
In such circumstances the area plan serves 
several economic needs. For one thing, the 
area plan may avoid the greater risks and 
higher costs that would be inherent in a 
series of small individual pension plans. 
The advantages of standardizing pension 
costs under an area plan would accrue bene- 
fits to the parties and, perhaps, to the pub- 
lic. From the employers’ standpoint, there 
would be no cost disadvantage in hiring 
older workers, since they carried their serv- 
ice credits along with them from previous 
employments. From the employees’ stand- 
point, the mobility of workers between 
firms would not be hampered by lack of 
vesting rights. The employers might find 
that standardization of pension costs con- 
tributed to the stabilization and uniformity 
of labor costs which, in turn, might induce 
more orderly marketing and pricing policies 
among the firms. This is corroborated by 
the comment of Robert Tilove, research di- 
rector of Martin E. Segal and Company, 
pension consultants, who has pointed out 
that an area.or industry-wide pension plan 
is the only possible plan which may have 
uniform costs and uniform benefits. To 
achieve this type of uniformity, competing 
employers usually agree to equalize the 
contributions per unit, and the pension fund 
trustees fix the level of benefits.* 


In summary, area pension plans seem to 
develop within an industrial relations frame- 
work marked by several salient characteris- 
tics. First, the unions involved are generally 





*“‘Toledo Plan—Straw in the Wind,’’ 13 
Pension and Profit Sharing Report 7 (February 
10, 1950). 

4 Administrative-type associations, in addition 
to bargaining for and establishing basic policies, 
perform specific industrial relations functions 
for their members such as handling grievarices, 
administering job-evaluation standards, running 
employment offices and collecting and paying 
social security taxes where employment is cas- 
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ual. In contrast, belligerent-type associations 
concentrate on establishing a unified policy and 
standing by that policy in public relations and 
in bargaining and perform no administrative 
functions of the type mentioned. 

5 Robert Tilove, “‘Recent Trends in Health 
and Weare Plans,’ New York University Third 
Annual Conference on Labor (Albany and New 
York City, 1950), p. 163. 
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craft oriented. Second, the employers are 
almost invariably organized into employer 
associations, Third, the industries in which 
area plans most usually occur are charact- 
erized by many small firms, by highly 
competitive market organization and by 
proximity to the ultimate consumers or re- 
tail level. ° 


TECHNICAL PROBLEMS 


What are some of the technical problems 
that must be anticipated in area plan bar- 
gaining? The following set of factors is 
among the most important. 


Creation of a Trust 


In an area plan the establishment of some 
formal legal entity, such as a trust inde- 
pendent of the bargaining parties, is a neces- 
sity. The establishment of a trust agreement 
is important, because it serves to focus and 
crystallize the rights and obligations of the 
employer and union member in one place. 
The operations of the area plan must not 
be dominated by either union or manage- 
ment. Also, the continuity of the pension 
plan must not be jeopardized by the defec- 
tion of any one employer or a faction of 
employees. Finally, the Regulations of the 
Bureau of Internal Revenue and the provi- 
sions of the Labor Management Relations 
Act require that there must be a trust. 
Thus, the collective bargaining agreement 
in an area plan must provide for the estab- 
lishment of a trust to collect money and 
pay benefits, to define the rights and obliga- 
tions that must be met and to meet the 
requirements of the law. 


Employer Membership 


In contrast to negotiated pension plans 
for individual employers, the area pension 
plan can survive the life span of some of its 
employer members. The plan should there- 
fore be drawn to encompass additions and 
perhaps withdrawals from participation by 
employers. In order to do this, the trustees 
should be empowered to establish such 
conditions as they deem equitable for late 
comers. Involved in such a procedure would 
be the determination of the past service 
cost and the rights of the employees of the 
new employer. 

Another problem relating to the concept 
of employer membership might arise from 
the distinction between employer-associa- 
tion members and employers who are inde- 
pendent of the existing association. If 
association membership is mandatory, .the 
plan becomes a lever that can be used by a 
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strong union to coerce employers into an 
association from which they would other- 
wise zemain’ aloof. On the other hand, if 
an employer could remain outside the as- 
sociation and, therefore, out of the plan, the 
objective of mobility and vesting weuld be 
threatened. A more difficult but more equit- 
able solution might be to provide that the 
plan could encompass employers who are 
or are not members of the employer asso- 
ciation. The difficulties to be surmounted 
under this alternative are: (1) The rights 
of the nonmembers of the employer associa- 
tion would have to be defined in the trust 
agreement and (2) “industry” and “area” 
would have to be clearly defined so that the 
plan would not become a potpourri of 
heterogeneous firms and employees. 


Provisions for Employees 


In addition to the general pension provi- 
sions relating to service and benefits, the 
basic purposes of enhancing mobility and 
of providing some kind of vesting have to 
be accomplished in the area plan. This 
may be accomplished by the inclusion of 
vesting provisions specially designed for 
the needs of area plans. 

Area plans must take cognizance of two 
kinds of mobility. Some workers will move 
from one firm to another within the plan; 
others will leave the coverage of the plan 
by moving to other industries or areas. It 
is the first kind of job movement that re- 
mains unhampered by the area plan. Con- 
tinuity of coverage for employees may be 
provided by simple provisions allowing for 
breaks in service of specified length. The 
appropriate time span of a break in service 
should be at the maximum required for 
normal re-employment in the industry. Longer 
time spans may be provided where the 
break in service is involuntary on the part 
of the worker. In the Toledo Tool and 
Die Makers Association-UAW plan men- 
tioned above, resignations and discharges 
are allowed 18 months of credit retention; 
layoffs, on the other hand, are allowed 36 
months in which to re-enter the jurisdiction 
of the plan. 

The second type of vesting, covering worker 
movements out of the area plan, parallels 
the vesting problem of individual private 
pension plans. Full vesting of employer 
contributions to the area plan would coun- 
teract any tendency of the plan to hold the 
present work force. On the other hand, it 
might constitute a substantial inducement 
in attracting new workers to the plan’s 
employers. 
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The absence of vesting rights covering 
movements out of the plan augments the 
difficulties inherent in applying layoff or 
discharge policies to individual workers. 
Job loss will carry with it a double penalty 
—current income will be suspended and 
future income forfeited. In addition, the 
economy presently demands geographic and 
interindustry movement. It seems inequita- 
ble for the worker with accumulated vested 
rights to contribute a larger share of the 
economic costs of that kind of mobility. 


To suggest the possibilities of partial 
or deferred vesting is not merely slicing the 
alternatives down the middle. If accumula- 
tions of funds creditable to the individual 
worker are small, some reasonable propor- 
tion of these funds may be paid out at the 
expiration of the period designated as the 
maximum break in service. For larger ac- 
cumulations where the employee has pre- 
sumably been covered by the plan for a long 
period of time, rights to a partial pension 
upon attainment of normal retirement age 
might be appropriate. Hybrid arrangements 
of these alternatives are possible and may 
be applicable to the special circumstances 
of each area plan. The possibilities of inte- 
grating vesting provisions on top of or at 
the end of unemployment compensation 
payments might profitably be explored. 


The craft orientation of area pension plans 
may lead to differentiations between skilled 
craftsmen and other less-skilled employees 
in becoming eligible for membership in the 
plan and in vesting. For example, it is not 
uncommon for pension plans to have a short 
service requirement for eligibility in a plan. 
The eligibility rules frequently provide that 
an employee become a member of the 
pension plan upon completion of one or 
more years of service. Unions in which 
craft status is attained after a substantial 
period of apprenticeship might accept a pe- 
riod of service prior to eligibility as a prere- 
quisite to full membership in the area plan. 
Such a period of gaining pension eligibility 
is, in some ways, parallel to the apprentice- 
ship period in which occupational eligibility 
is attained Another alternative wouid be 
to allow trained craftsmen from other areas 
to count their previous craft experience as 
qualifying service. 


Similarly, in vesting provisions, the length 
of time that an area plan member preserves 
his rights to credited service may vary with 
the skill level. Each employee’s rights to 
carry the plan’s accrued benefits from em- 
ployer to employer must be carefully drafted. 
Usually, job-to-job turnover for an individual 
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does not occur smoothly but, rather, is 
marked by periods of unemployment, mostly, 
but not necessarily, of short duration. 


Existing Individual Plans 


Some of the employer participants in an 
area plan may already have individual plans 
in existence. There are three alternatives 
under such circumstances. The individual 
plan may be disregarded and those em- 
ployees fortunate enough to gain eligibility 
under both the individual plan and the area 
plan will have higher pension benefits. The 
effect of this will be to create a favored 
status for a few workers which will hamper 
mobility, encourage invidious comparison 
and enhance inequality in the plan. 

A second alternative would be to prohibit 
crediting of service under one plan while 
employees are covered by the other. The 
area plan might exclude service of those 
employees who are covered by the individual 
company plan. If the individual plan’s 
benefits conform to those of the area plan, 
this would not be inequitable nor would it 
constitute a “free ride.” The employer 
would still be contributing a comparable 
amount, and the employees would be build- 
ing credits either in one plan or another. 
The key requirement here would derive 
from determination of whether the accumu- 
lated service built up a partial pension 
equity or not. If it did, then mobile workers 
would build up a partial pension from each 
source which would be comparable to the 
over-all area pension. 


A third alternative would be to amalga- 
mate the existing individual plan into the 
area plan. This kind of financial and ad- 
ministrative integration is extremely diffi- 
cult but may be possible under some cir- 
cumstances. For example, it may be feasible 
to discontinue the existing plan while pre- 
serving the individual rights and equities 
built up in the past. This would have to be 
accomplished without violating the Regula- 
tions of the Bureau of Internal Revenue, 
particularly those which prohibit diversion 
of the fund and which provide that the fund 
disbursements must be for the exclusive 
benefit of the employees of the plan that is 
being discontinued. Then the inauguration 
of the area plan may continue where the 
old plan left off. 


Administration of Plan 


The provisions of the Labor Management 
Relations Act of 1947 require that there be 
joint administration of the pension plan. 
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Where the union acts for its members and 
an association for the employers, the or- 
ganization of a board with joint representa- 
tion offers little difficulty. However, where 
the employer group is made up of associa- 
tion members and independents, there is 
the need for careful drafting of provisions 
in order to meet the requirements of the 
law. The San Francisco Lithographers 
Pension Plan provides for three association- 
appointed trustees and one additional trustee 
to be appointed to the board from among 
the independent shops. To balance the 
representation on the board, the union is 
also allowed an additional trustee. There is 
the added provision that the employer and 
union trustees vote as a unit, guaranteeing 
unanimity among those of the same in- 
terest group. The above-described plan of 
representation for independent employers is 
not presented as a model but, rather, as 
an illustration of the working arrangements 
that can be developed. Several independent 
employer trustees could be allowed in the 
plan. They might be equal in number or 
greater than the number of association 
trustees, depending on relative size and 
bargaining power. The provision for unit 
voting might be waived. The _ trustees 
might have a permanent neutral trustee, 
although such a trustee is only required. by 
law to break deadlocks. 


Level of Union Control 


Participation by a union in an area pen- 
sion plan creates advantages which are 
much more valuable than those resulting 
from participation in individual pension 
plans. The fund of moneys for the area 
plan will be larger than any of the individual 
plan funds. The union representatives on 
the joint board of administration will con- 
sequently have greater responsibility. The 
union’s positive role, in sponsoring a plan 
which allows each employee to carry his 
service credits around with him from em- 
ployer to employer, stimulates an apprecia- 
tion among the rank and file toward the 
union and its leadership. 

The several levels of union leaders will 
want to participate in the area plan to en- 
hance and solidify their union positions. 
The leaders of the union locals, the area 
councils and the international offices will 
vie for the control of the union’s participa- 
tion in the area plan. The success of these 
intraunion struggles for pension-plan con- 


trol will depend on the degree of decentrali- 
zation of authority, the strength and size 
of the locals, the political orientation of the 
rank and file, and the ability and personali- 
ties of the union leaders at the various union 
levels. 

Employers are becoming increasingly aware 
of their own contribution to the characteris- 
tics of the union with which they negotiate 
Golden and Ruttenberg* have even theo: 
ized that the union “mirrors” the attitudes 
of the employer and that constructive em- 
ployer attitudes beget constructive union 
attitudes. Under these circumstances, em- 
ployers may want to insure that the plan 
which they establish will continue to in- 
volve the level of union leadership in which 
they have the greatest confidence. This is 
not a theoretical question, for several of 
the area plans have significant clauses re- 
lating to this problem. 


In the San Francisco Lithographers Pen- 
sion Plan, the following provision appears 

“Neither the Association nor the Union 
may assign or delegate any right or power 
under this Trust Indenture to any party 
or organization which is based upon a sub- 
stantially larger collective bargaining unit 
than that which has been accepted by the 
parties, or which includes a substantially 
greater number of members who reside or 
have a situs in a substantially greater geo- 
graphical area than that recited in the In- 
troduction to this Trust Indenture.” 

While this provision is worded to affect 
either the employer association or the union, 
its practical effect is most probably on 
the union alone. The union is the only 
party that potentially involves a substan- 
tially larger bargaining unit or includes 
members who reside in a larger area than 
is now included in the plan. The effect of 
this clause is to preclude the possibility 
that this local plan will be taken over by 
the higher echelons or amalgamated into 
a uniform or regional plan which may be 
sponsored by different levels of union lead- 
ership. The local level of leadership is given 
a subsidy of employer support against the 
potential inroads from other leadership 
groups. 

Quite a different tendency is apparent, 
however, in the plan of the Toledo Tool and 
Die Makers Association negotiated with 
the UAW-CIO. The UAW operates on a 
very centralized basis, and the international 
union actively sponsored the details and 





6 Clinton S. Golden and Harold J. Ruttenberg, 
The Dynamics of Industrial Democracy (New 
York, Harper and Brothers, 1942), pp. 43-59. 
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operations of the tool and die makers’ plan. 
In addition, the union hoped that this plan 
would provide a pattern for a more com- 
prehensive “Toledo Plan” which the UAW 
sought. The international union was the 
active party in negotiations in Toledo in 
contrast to the greater local control exer- 
cised by the lithographers union in San 
Francisco. 

Thus, area plans may provide an effective 
instrument for employers to help mold the 
union to the employers’ criteria of industrial 
relations. Depending on the combination of 
factors which are operative, the outline of 
pension-plan control and the designation of 
the level of leadership can be affected by the 
provisions negotiated by the employer as- 
sociations. 


Employer Cost Factors 

While area pension plans are frequently 
set up to equalize costs to employers, this 
need not be a mandatory requirement for 
their establishment. In fact, employer spokes- 
men sometimes advocate differential con- 
tribution rates for area plans. In a 
Congressional report discussing the clothing 
fund of the Amalgamated Clothing Workers 
of Atnerica, the following is mentioned: 

“Another objection raised by many em- 
ployers is that the same rate of contribution 
is imposed on all employers. Many advo- 
cate the adoption of a variable rate based 
on the individual manufacturer’s record as 
to steady employment and wages paid 

”7 

The age distribution of the individual 
employer’s work force might also justify 
a variable contribution rate among em- 
ployers. 

While there is the advantage of samplicity 
in a uniform contribution rate, considera 
tions of equity and actuarial equality may 
be served by differing rates. Factors over 
which the individual employer has some 
control and which have bearing on pension 
costs are hiring ages, turnover rates, ratios 
of males to females in the plant work force, 
proportion of employees at various skill 
levels and wage levels. In addition, the for- 
tuitous factor of the age distribution of the 
plant work force at the time a plan is 
established has a substantial cost effect 
in the form of past service liabillty. Firms 
with substantial differences in the above 
items may feel it necessary to adjust con- 
tribution rates to take account of these 
differences. 





One possible solution for this type of 
problem would be to establish experience 
rating for each firm. Then, as the firm’s 
pension experience in terms of cost proved 
to be lower than average, credits for the 
cost advantage could be granted. This has 
the important disadvantage, however, of 
making the pooling of risks unworkable, 
since each firm’s labor force would alone 
hear the variations in risk. 

Another possible solution would involve 
periodic actuarial valuation of each firm’s 
cost expectation and the establishment of 
a contribution rate by the actuary. Unde 
this plan the changing situation under the 
plan would be analyzed every few years, 
and a new set of contribution rates would 
be established. 

There are other solutions which fall into 
the area of technical expertness that actu- 
aries are best qualified to supply. Although 
these patterns may seem unduly compli 
cated, the benefits which may be anticipated 
from complete employer participation may 
serve to induce contribution-rate differen- 
tials in some area plans. 


OBJECTIONS TO AREA PLANS 


Trade union goals in area pension plans 
are (1) to obtain pension plans among 
firms which, in the absence of multifirm co- 
operation, could not establish adequate pen- 
sion plans and (2) to obtain some form of 
vesting that allows the credited service to 
be carried from employer to employer. 
These objectives engender a long series of 
employer objections. Jay V. Strong reports 
that, on the basis of interviews with a large 
number of employers, he found: 

“Many employers opposed industry 01 
area-wide pension funds for these reasons: 

“1. They contend that under an area 
or industry-wide fund, younger and more 
efficient organizations (because of low avei 
age age) would pay part of the cost of the 
pensions for the employees of high average 
age in older and perhaps less efficient or- 
ganizations. 

“2. The standard provisions of the cen 
tral-fund would prevent an organization 
from developing a plan to fit its particular 
needs. 

“3. There could be pressure by the union 
to control the fund and its operations which 
might work to the disadvantage of partici- 
pating employers and perhaps to some union 
members. 





1 Labor-Management Relations—Welfare Funds, 
Report of Joint Committee on Labor-Manage- 
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ment Relations, S. Rept. No. 986, 80th Cong., 
2d Sess., Pt. 4, p. 37 (1948). 
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“4. The cost of supporting an area-wide 
fund might place some participating com- 
panies at a disadvantage with competitors 
in other areas. 

“5. Since area or industry-wide pension 
funds result in full vesting so long as em- 
ployees continue to work for participating 
employers, each employer’s cost would tend 
to be greater than would be the case if in- 
dividual plans were established which pro- 
vided for limited vesting or none.”* 

The employer objections to the “Toledo 
Plan” are reported to be: 

“1. Less than one-half of the companies 
are in the auto or auto-parts field. A plan 
should be tailor made. What would suit 
one company or one industry might not be 
suitable for another. 

“2. Job priority at other plants for mem- 
bers laid off would constitute a closed shop 
arrangement that is barred by the Taft- 
Hartley Act. 

“3. The UAW wants more in Toledo than 
it settled for in other places .... 

“4, Competitive reasons make it hard for 
a Toledo company to join in a pension plan 
when other employers in the same industry 
elsewhere had no pension costs. The plan 
would drive business away from Toledo to 
outside companies that could quote lower 
prices.” * 

It is interesting to note that several of 
the mentioned objections of employers are 
not uniquely applicable to area plans but 
can also be applied to all types of private 
pension plans. Objections which specify 
that a plan should be tailor-made or that it 
should be hedged with restrictions against 
union abuses of power are standard employer 
objections to pattern setting and to the 
spread of union bargaining into areas within 
which management desires to preserve its 
prerogatives. Actually, there are very few 
objective criteria which can be used to es- 
tablish the need for or characteristics of a 
pension plan. In lieu of a plan being “tailor- 
made,” it would probably gain by reflecting 
the art of sound executive foresight and de- 
cision making, and it might be still better 
by being an acceptable product of construc- 
tive collective bargaining. 

Perhaps the most difficult employer ob- 
jection which the unions negotiating area 
plans will face is that there may be com- 
petitive disadvantages for firms participating 
in area plans. It has been previously noted 
that a characteristic of those area plans al- 





A. Devaney, Inc., N. Y. 


The worker is the chief beneficiary 
of the area pension plan discussed 
in the accompanying article. But 
what helps him can help his em- 
ployer, too, particularly in this in- 
stance. Most objections to area plans 
actually apply to all pension plans. 





ready established is that they tend to exist 
in industries that are locally competitive. 
When the specific industry is more removed 
from the retail or local level and the geo- 
graphic area of competition is wide, variables 
other than labor costs assume greater im- 
portance to the employer. Equalizing labor 
costs in the industry by means of a market- 
wide pension plan may not have much bear- 
ing on pricing. Thus the advantages so 
clearly apparent to locally competitive in- 
dustries do not carry over to industries 
with a wider product market. 


As a matter of fact, the objections which 
have been quoted above probably reflect 
the particular market structures of the in- 
dustries in the Toledo area and in the Middle 
West which were surveyed. It appears that 
the employers interviewed wanted to pre- 
serve differences in costs between companies 
rather than equalize them, This is corrob- 
orated by the employer objection that younger 
organizations with lower costs would have 
to pay part of the costs of older organiza- 
tions with higher costs. 





8 Jay V. Strong, Bmployee Benefit Plans in 
Operation (Washington, Bureau of National Af- 
fairs, 1951), pp. 221-222. 
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Finally, the objection that area or industry 
pension plans with full vesting cost more 
than individual plans with partial or no 
vesting is not an objection that is made 
against area plans as such; it is an objection 
to more liberal vesting. Individual plans 
with similar differences in vesting also have 


differing costs. 


In summary, the reasons which have been 
reported as employer objections to area 
plans appear to be mainly objections to 
characteristics of private pension plans in 
general, to liberalization of vesting or to 
union bargaining for and participation in 
pension plans. The only significant em- 
ployer objection which is applicable specifically 
to area plans stems from the comparative 
disadvantage of firms in area plans in rela- 
tion to other firms presumably without any 
kind of pension plan. Since pension plans 
are widespread and many firms not having 
pension plans have given wage increases 
in lieu of pension settlements, the compara- 
tive disadvantages may not be as great as 
anticipated. Furthermore, there is no ac- 
knowledgment in such an objection of the 
unmeasured cost offsets of pension plans 
from reduced turnover, employee morale, 
productivity and related industrial relations 
elements. These factors have been cited by 
many employers as concommitant benefits 
of private pension plans.” 


FUTURE PROSPECTS 


A final word is appropriate regarding the 
potentialities of area plans in the future. 
Because of the existence of an all-inclusive 
public system of old-age security, private 
pension plans are not a continuing, but 
rather a recurring, issue in industrial rela- 
tions. The pressures engendered by a 
fluctuating cost of living, changing wage 
cost and variations in labor productivity 
have assumed primary importance in the rela- 
tions between labor and management. The 
secondary role of private pension plans makes 
them a product of recession and economic read- 
justment. The major expansion to the move- 
ment for private pension plans came during 
the economic setback of 1949, and the high 
levels of economic activity since then have 
served only to allow the laggards to catch 
up to the established pension patterns. 

It is also noteworthy that as far as private 
pension plans are concerned, the policies 
of the Wage Stabilization Board for the 
establishment and expansion of welfare 


plans have not become maxima which every 
firm has been forced to attain. This is 
true in spite of the extreme liberality of the 
stabilization program as it concerns private 
pension plans. The Wage _ Stabilization 
Board has not been flooded with requests 
for establishing new plans or for increasing 
the benefits of those already in existence. 

However, the possibility of a downward 
readjustment in the economy exists. Some 
analysts see such a tendency developing 
as early as the middle of 1953, and others 
put the date farther into the future. When 
such a period of adjustment occurs, it will 
inevitably focus attention once more on 
private pension plans, and it is in such a 
period that the area pension plan may come 
to play an important role. This follows 
from the very dynamics of economic read- 
justment. 

The downtrends in production and em- 
ployment which are the evidences of an 
economic recession result in increased lay- 
offs. Moreover, the impact on the older 
worker may be severe. In such a period, 
unions will automatically be faced with 
problems of severance pay and vesting 
rights. The inadequacies of many existing 
pension plans with regard to vesting would 
be highlighted by the needs of the day. 

Out of this situation, at least two alterna- 
tives may be anticipated. On the one hand, 
and particularly if unemployment is severe, 
workers and their union leaders may become 
fed up with the private system of pension 
rights and press for government interven- 
tion of several types. They will certainly 
press for higher benefits under the social 
security system. Further, they may try to 
have some system established whereby the 
existing private plans can be taken over by 
the government. The precedent for such 
action exists in the experience of the rail- 
road industry. Many of the private plans 
of the railroads were inadequate and poorly 
managed during the 1920’s. The impact of 
the great depression placed these plans 
under such a strain that pressure for the 
government to take them over was exerted. 
Out of this movement came the Railroad 
Retirement Act of 1934 and the succeeding 
laws which established the special retire- 
ment system for the railroad industry. 

The second alternative would result from 
a strengthening of the private pension sys- 
tem, particularly by making its coverage 

(Continued on page 874) 





See J. W. Myers, ‘‘Governmental and Vol- 
untary Programs for Security,’’ 23 Harvard 
Business Review 29-44 (March, 1950). 
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Stock Options Must Be PAY— 


ESTABLISHMENT OF STOCK OPTION PLANS FOR KEY EMPLOYEES MAY 
BE SMART PERSONNEL PRACTICE, BUT IT CAN INVITE ACTIONS BY 
STOCKHOLDERS FOR GIVING THEIR MONEY AWAY UNLESS THE PLANS 
PROVIDE FOR THE EMPLOYER TO RECEIVE A LEGAL CONSIDERATION 


* HAS BEEN a frequent occurrence 
for corporations to be in difficulties be- 
cause of inattention to changes in the fed- 
eral tax law. Now it appears that there are 
corporations which will have cause to re- 
gret too-prompt attention to a recent addi- 
tion to the law’ which was intended to 
benefit executive-employee taxpayers, and, 
insofar as some such corporations are con- 
cerned, literal compliance with conditions 
which must be met under the tax law with- 
out sufficient regard to basic concepts of 
corporate law has already led to unneces- 
sary and expensive litigation. 

The trend among corporations toward the 
establishment of stock option plans for key 
employees in accordance with the provisions 
of Section 130A of the Internal Revenue 
Code has now been revealed as fraught with 
danger of possible stockholders’ actions. 


Two recent cases decided by the Supreme 
Court of the State of Delaware’ clearly 
highlight the fact that compliance with the 
provisions of that section of the Code is 
not sufficient in itself to validate a stock 
option. The validity of such an option must 
still be determined under established prin 
ciples of corporate law. Corporations whic} 
have, on advice of tax counsel, granted 
stock options without regard to these prin 
ciples may now find themselves in serious 
difficulties. 

Section 130A of the Code was added by 
the Revenue Act of 1950. It provides favor 
able tax treatment for a corporate employee 
upon the exercise of a “restricted stock 
option” * as a result of which no income or 
gain is realized at the time of the exercise 
of such an option. The effect of the section 








1 Section 130A of the Code was added by Sec- 
tion 218 of the Revenue Act of 1950 and is 
effective with respect to shares of stock trans- 
ferred under a restricted stock option after 1949. 

2 Gottlieb v. Heyden Chemical Corporation, 
90 Atl. (2d) 660 (July 17, 1952); Kerbs v. Cali- 
fornia Eastern Airways, 90 Atl. (2d) 652 (July 
17, 1952). 


% Section 130A (d) defines a restricted stock 
option as follows: 


‘‘Definitions.—For the purposes of this sec- 
tion— 

“*(1) Restricted Stock Option.—The term ‘re- 
stricted stock option’ means an option granted 
after February 26, 1945, to an individual, for 
any reason connected with his employment by 
a corporation, if granted by the employer cor- 
poration or its parent or subsidiary corporation, 
to purchase stock of any of such corporations, 
but only if— 

‘*(A) At the time such option is granted the 
option price is at least 85 per centum of the 
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fair market value at such time of the stock 
subject to the option; and 

““(B) Such option by its terms is not trans- 
ferable by such individual otherwise than by 
will or the laws of descent and distribution 
and is exercisable, during his lifetime, only 
by him; and 

“(C) Such individual, at the time tive option 
is granted, does not own stock possessing more 
than 10 per centum of the total coribined vous 
power of all classes of stock of the employer 
corporation or of its parent or subsidiary cor- 
poration. For the purposes of this subpara- 
graph— 

““(i) such individual shall be considered as 
owning the stock owned, directly or indirectly, 
by or for his brothers and sisters (whether by 
the whole or half blood), spouse, ancestors, and 
lineal descendants; and 

‘*(ii) stock owned, directly or indirectly, by 
or for a corporation, partnership, estate, or 
trust, shall be considered as being owned pro- 
portionately by or for its shareholders, partners, 
or beneficiaries.’’ 


December, 1952 @ Labor Law Journal 
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is to nullify the doctrine of the Smith case* 
insofar as “restricted stock options” are 
concerned and to permit corporate em- 
ployees to receive compensation which is 
subject to the limited tax imposed on capital 
gains rather than the possible high surtaxes 
on ordinary earned income. 


The conditions outlined in the section are 
intended as conditions which must be met 
to obtain the favored tax treatment. Sec- 
tion 130A, which is a taxing statute, does 
not purport to prescribe conditions affecting 
the validity of stock cptions under estab- 
lished principles of corporate law. Section 
130A (d), however, if misinterpreted as stat- 
ing a principle of corporate law, is mislead 
ing in that it defines a restricted stock 
option as one granted to an individual “for 
any reason connected with his employment 
by a corporation.” Also misleading is the 
report of the Committee on Finance of the 
United States Senate issued in connection 
with the Revenue Act of 1950 which pro 
vides that such options “are frequently used 
as incentive devices by corporations who 
wish to attract new management, to convert 
their officers into ‘partners’ by giving them 
a stake in the business, to retain the serv- 





ices of executives who might otherwise 
leave, or to give their employees generally 
a more direct interest in the success of the 
corporation.” The two recent Delaware cases, 
California Eastern Airways and Heyden Chem 
ical, forcefully call the attention of corporate 
taxpayers to the fact that stock options 
may not, with impunity, be granted to em 
ployees “for any reason” or merely as 
“incentive devices.” 

In the first of these cases, Kerbs v. Cali 
fornia Eastern Airways, the court set forth 
the general rule to be applied in determining 
the validity of a stock option plan: 


“The validity of a stock option plan under 
which selected personnel of a corporation 
may acquire a stock interest in the corpora- 
tion depends directly upon the existence of 
consideration to the corporation and the 
inclusion in the plan of conditions, or the 
existence of circumstances which may be 
expected to insure that the contemplated 
consideration will in fact pass to the corpo- 
ration.” 


Reducing this statement to its simplest 
terms, the court was restating the familiar 
rule that a corporation may not make a gift 
at the expense of an unwilling stockholder.’ 

Situations which the Supreme Court of 
Delaware suggested might give rise to suf- 
ficient consideration for the granting of op- 
tions are (1) retention of the services of an 
employee and (2) acquisition of the services 
of a new employee. In either situation there 
must always be, in addition, a reasonable 
relationship between the value of the serv- 
ices to be rendered by the employee and the 
value of the option granted. 


The court pointed out that the options 
in the California Eastern Airways case could 
be exercised immediately upon their issu- 
ance and could also be exercised im toto at 
any time within a six-month period after 
the termination of employment of the 
optionee. The options failed because neither 
the plan itself nor any existent circum- 
stances insured realization to the corpora- 
tion of the benefit it sought in granting 
the options. 





* Commissioner v. Smith, 45-1 ustrc { 9187, 324 
U. S. 177 (1945), rehearing den. 45-1 ustc { 9253, 
324 U. S. 695. The Supreme Court held that 
an employee realized taxable income upon the 
purchase of stock of his employer corporation 
from the president of the corporation for less 
than the market value of the stock where the 
purchase was made under an option given by 
the president. The ruling of the case was 
embodied in I. T. 3795, 1946-1 CB 15, and is 
still applicable to options not qualified as re- 
stricted stock options, resulting in the receipt 


Stock Options 


of taxable income on the date upon which an 
employee receives the stock. 

5 Although the Heyden Chemical and Cali- 
fornia Eastern Airways cases were decided by 
the Supreme Court of Delaware in accordance 
with Delaware law, the rule with respect to 
the invalidity of corporate gifts is general. See 
Rogers v. Hill, 289 U. S. 582 (1933). There, 
the Supreme Court in considering officers’ bonus 
payments ratified by the majority of the stock- 
holders stated that ‘‘majority stockholders have 
no power to give away property against the 
protest of the minority.”’ 
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ciated with the law firm of Rogers, 
Hoge & Hills, New York City. His 
coauthor, Mr.. Scharf, is associated 
with the firm of Burke & Burke, also 
located in New York City. 





The defendant argued that in order to 
obtain the benefits of Section 130A an em- 
ployee would have to be in the employ of 
the corporation which granted the option 
at the time the option was exercised.‘ It 
was the defendant’s contention that this re- 
quirement of Section 130A insured the 
realization of the benefit sought, namely, 
the retention of the optionee’s services. The 
court discarded this argument and stated: 

“Even if the inferences the defendant 
seeks to have drawn from this circumstance 
are justified, they are dependent entirely 
upon the present state of the federal taxing 
policy and, as such, too insecure in nature 
to be regarded as a condition of the stock 
option plan designed to insure that the 
corporation will receive the contemplated 
benefit.” 

Since no consideration for the plan was 
present, other than the possible retention 
of the services of the optionees, the court 
held the plan invalid as resulting in a gift 
of corporate assets." 


The second case, Heyden Chemical, de- 
cided by the same court on the same day, 
was concerned with a stock option plan 
which had one feature to distinguish it from 
the option in the California Eastern Airways 
case. Whereas the latter plan provided for 
an option exercisable in full at any time 
after the granting of the option, the Heyden 
Chemical stock options were divided into 
three approximately equal periods, and not 
more than one third of the shares could 
be purchased by an optionee during any one 
installment period. Although an optionee 
could purchase the allotted one third of the 
shares at the beginning of an installment 
period and was not required to postpone 
exercise until the end of the period, reten- 
tion of services for a limited period under 
the options could be expected because the 
first installment period did not begin until 
January 1, 1952, while the options were 
granted on March 14, 1951. In view of this 
arrangement, counsel for the corporation 
argued that it was inherent in the plan that 
employees holding options would continue 
to render services to the corporation in 
order to obtain the full benefit of the 
options. The court noted, however, that 
this alone was not sufficient. Conceding 
the presence of some consideration, the 
court went on to point out that before up- 
holding the stock option plan further proof 
would have to be submitted as to the ade- 
quacy of the consideration,’ for example, 





® Section 130A (a) provides that the benefits 
of the section are not available ‘‘unless (A) 
the individual, at the time he exercises the 
restricted stock option, is an employee of the 
corporation granting such option or of a parent 
or subsidiary corporation of such corporation, 
or (B) the option is exercised by him within 
three months after the date he ceases to be 
an employee of any of such corporations.’’ 

7On petition for reargument, counsel for the 
corporation maintained for the first time that 
the options involved had been granted in con- 
sideration of past services (prior to inception 
of the option plan) of the employees involved. 
The court held that such contention could not 
be raised at this point and the petition for 
reargument was denied. (Kerbs v. California 
Eastern Airways, 91 Atl. (2d) 62 (August 28, 
1952).) It is necessary to distinguish the pre- 
ceding argument from that raised in the peti- 
tion for reargument in the Heyden Chemical 
case discussed in footnote 8. It was there 
maintained that the options were granted for 
services to be rendered in the future but that 
the issuance of the shares under the option 
would necessarily occur at a later date. The 
subsequent issuance of stock to optionees would 
be based upon the consideration of the option 
price paid plus the value of the services ren- 
dered by them between the date of inception 
of the plan and date of exercise of the options 
thereunder. 
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8 Subsequent to the original decision in the 
Heyden Chemical case the defendant filed a 
petition for reargument. In its decision on 
the petition for reargument the court found 
the presence of some consideration but stated 
that there would be no way to avoid the time- 
consuming and laborious taking of evidence to 
show the relationship of the value of the stock 
option involved to the fair value of the services 
of the optionee. (Gottlieb v. Heyden Chemical 
Corporation, 91 Atl. (2d) 57 (August 29, 1952).) 
Counsel for the company ingeniously argued 
that this would not be necessary in view of 
{ 2046 of the Revised Code of Delaware, 1935, 
which provides that stock may be paid for not 
only in cash but by labor, personal property, 
real property or leases thereof and then goes 
on to provide in part as follows: 

“And in the absence of actual fraud in the 
transaction, the judgment of the directors, as 
to the value of such labor, property, real estate, 
or leases thereof, shall be conclusive.’’ The 
court has asked counsel to submit further argu- 
ment amplifying this point. It would appear 
that the court should reject this contention on 
the, ground that the option shares are, pursuant 
to the plan, to be issued only for money and, 
therefore, under the plan, services of the 
optionees during the period from the inception 
of the plan to the date of option exercise may 
net be treated as part of the consideration for 
the issuance of the shares. Cf. Holthusen v. 
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‘the value of the separate options under the 
plan would have to be related to the value 
of the services to be rendered.’ 


In the Heyden Chemical case, the court 
drew attention to the fact that stock option 
plans are governed by no new or unusual 
rules but by the familiar principles of con- 
tract. Under these principles there must be 
consideration for the granting of an option. 
The court was surprised, apparently, by the 
fact that in both cases the corporations 
setting up the option plans had relied en- 
tirely upon the provisions of Section 130A 
without considering the many decisions in- 
volving stock option plans from the view- 
point of corporation law. As has been in- 
dicated, this section of the Code and the 
report of the Committee on Finance of the 
United States Senate may be misleading; 
it is now clear, however, that a review of 
legal precedents should be made before the 
formulation of any stock option plan. 


In the leading Delaware case, Rosenthal 
v. Burry Biscuit Company,” a stock option 
plan was held invalid because there was no 
provision which would insure the retention 
of the services of the individual to whom 
the option was granted. In that case the 
sole stated purpose for the option was to 
give the optionee an opportunity to acquire 
a substantial interest in the corporation. 
The court pointed out that this purpose was 
not legal consideration for the granting 
of the option. A further point noted by the 
court was that the individual concerned was 


already receiving substantial compensation 
for his services.” 


In Holthusen v. Budd Manufacturing Com- 
pany,” an option plan was enjoined because 
the optionee was not obligated to remain in 
the company’s employ nor was the right 
to exercise the option made dependent upon 
his continued employment. The court there- 
fore held that the grant of the option was in 
the nature of a gift and had no relation to 
the value of services for which it was 
given.” 


Valid Plans Discussed 


Also meriting consideration are a number 
of cases in which stock option plans have 
been upheld. In Wyles v. Campbell™ an 
option was held valid upon a finding that 
the optionee was party to an employment 
contract which insured to the corporation 
the right to his services for a definite period 
of time. The court in that case further 
noted that the employee involved would not 
have accepted employment with the corpo- 
ration in the absence of a stock option and 
would not have remained with the corpo- 
ration if such option had not been continued. 
There was also a finding that the employee 
had been at least partially responsible for 
the economic improvement of the corporation. 


In two other cases,” stock option plans 


were upheld where such plans provided for 
the exercise of the options in installments 
over a period of years, thus tending to in- 
sure the retention of the services of the 





(Footnote 8 continued) 

Budd Manufacturing Company, 52 F. Supp. 125, 
128 (1943). Furthermore, Section 130A (a) (3) 
provides that ‘‘no amount other than the option 
price shall be considered as received ; 
for the share so transferred.’’ If the corpo- 
ration is successful in its contention that serv- 
ices constitute part of the consideration for 
the option shares, it may defeat the purpose 
of granting the options. The options were 
granted to obtain the benefits of Section 130A, 
and the receipt of consideration other than cash 
for the option may remove the option from 
the category of a restricted stock option as a 
result of Section 130A (a) (3), noted above. 


®A number of corporations have been far- 
sighted enough to prepare rating books con- 
taining employment histories of the various 
employees who are to be granted stock options. 
The number of option shares allotted to the 
employees is usually based upon such rating 
analyses. These rating books, therefore, are 
the best evidence of the fact that the directors 
have exercised business judgment in granting 
stock options, and they will also tend to show 
a proper relationship between the value of the 
option and the value of services of the re- 
spective optionees. 


10 60 Atl. (2d) 106 (1948). 
Stock Options 


1 The fact that an employee receives substan- 
tial compensation for his services by way of 
salary is still a valid basis for attacking a 
stock option grant to such employee. However, 
in view of the growing sentiment that no salary 
is adequate compensation for key executive em- 
Pployees because of the present high income tax 
rates, it is questionable whether that contention 
will be granted the weight or significance it 
formerly received. 

12 Cited at footnote 8. 

18 Subsequent to the decision enjoining the 
issuance of the original stock options the plan 
was amended to provide for agreements with 
the optionees binding them to remain in the 
employ of the company for one year. The 
exercise date of the option was postponed by 
requiring the completion of one year's services, 
with certain exceptions, prior to such exercise. 
The court this time upheld the plan and found 
as consideration for the options ‘‘an agreement 
to remain in the employ of the defendant for 
at least one year.”’ Holthusen v. Budd Manwu- 
facturing Company, 53 F. Supp. 488 (1943). 

4477 F. Supp. 343 (1948). 

% McQuillen v. National Cash Register Com- 
pany, 27 F. Supp. 639 (1939); Sandler v. Schen- 
ley Industries, Inc., 79 Atl. (2d) 606 (1951). 
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optionees. In still another instance,” an 
option was upheld upon the showing that 
the optionees would have terminated their 
services but for the grant of the options 
involved. 


Requirements for Validity 


Examination of the two recent Delaware 
decisions in the light of the precedents 
noted above will indicate that a corporation 
intending to adopt a valid stock option 
plan must be prepared to establish two 
major propositions. First of all, the corpo- 
ration must be prepared to prove that the 
exercise of a stock option is conditioned 
upon the retention or acquisition of the 
services of the optionee for at least some 
period of time subsequent to the granting 
of the option. Second, the corporation 
must be capable of establishing that a rea- 
sonable relationship exists between the 
value of the benefits under the plan and the 
value of the services to be rendered by the 
employee. This second point will in turn 
be related to two factors: (1) the position 
held and the duties performed by the par- 
ticular employee and (2) the period of time 
for which the retention of his services is 
insured to the corporation.” 


The requirements set forth above are not 
in any way inconsistent with the provisions 
of Section 130A. The important lessen to 
be learned from the California Eastern Air- 
ways and Heyden Chemical cases is that the 
draftsman of a stock option plan may not 
rely solely on the requirements of that 
section of the Code. The principles of 
corporate law must also be complied with. 


A recent plan adopted by Standard Oil 
Company of Ohio apparently is designed to 
satisfy both sets of requirements.” This 
plan provides for the granting of options to 
various key employees for a term of ten 





years from the date of the grant. The 
optionees have the right to acquire 10 per 
cent of the shares allotted to them in each 
year, exclusive of the first year, from the 
date of the granting of the option until all 
of the shares allotted have been acquired or 
the term of the option has expired. Each 
optionee must remain in the employ of the 
corporation in order to exercise his option, 
with the exception that such option may be 
exercised within three months of the termi- 
nation of an optionee’s employment with 
respect to the shares to which such optionee 
has an accrued right at the time his em- 
ployment is terminated. From the point of 
view of corporation law, it is clear that the 
retention of the services of such optionee is 
insured to the extent that such optionee can 
only obtain benefits under the plan pro- 
portionate to specified periods of completed 
services. Some consideration to the corpo- 
ration is therefore assured. The adequacy 
of this consideration will depend upon the 
relationship of the value of the employee’s 
services to the value of his option rights 
No fixed formula can be devised for deter- 
mining this relationship.” 


Other types of plans may be formulated 
which will satisfy the courts from the view- 
point of corporate law. However, the 
Standard Oil of Ohio plan is recommended 
for study by counsel as a starting point in 
determining how to satisfy both sets of 
requirements which mark the channel es- 
tablishing a valid “restricted stock option 
plan,” but it must be borne in mind that 
the problem of the adequacy of consideration 
depends upon the facts of each individual case 


How to Fix Defects 


Those corporations which have already 
adopted stock option plans which, in the 
light of the two recent Delaware decisions, 





16 Wise v. Universal Corporation, 93 F. Supp. 
393 (1950). 

17In the opinion on the petition for reargu- 
ment of the Heyden Chemical case the court 
noted: 

“It may be readily conceded that the require- 
ment of remaining with the company is some 
consideration, but retention of services for one 
day is just as accurately denominated consid- 
eration as retention for ten years. An important 
question, which is not yet answered, is whether 
these services and these options can sensibly 
be deemed to be the subjects of a fair exchange. 
This is obviously not a mere question of law. 
An issue of fact is raised, as to which as yet, 
no evidence has been taken.”’ 

%8 No stock option plan can of itself completely 
satisfy the requirement that there be a reason- 
able relationship between the value of the 
option and the value of the optionee’s services. 
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% It is doubtful if any attempt will ever be 
made to adopt a formula for the comparison of 
such values. Furthermore, it appears incon- 
ceivable that any options will be invalidated for 
failure to demonstrate an exact balance between 
the value of an optionee’s services and the 
value of his stock option plus other compen- 
sation. The court in approving the amended 
plan in the Holthusen case, cited in footnote 13, 
stated as follows: ‘‘Keeping in mind that the 
value of the options granted by the Corporation 
is highly speculative, and that the employees 
do give consideration in return therefor, it is 
difficult to see how the court can justify the 
substitution of its judgment for that of the 
board of directors in determining whether 
the consideration for the option bears some 
reasonable relationship to their value.”’ 
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may be subject to attack face a difficult 
problem. What can such corporations do at 
this time to remove the taint of invalidity? 
Section 130A (e)™ is the crux of the prob- 
lem. This section provides that if the terms 
of an option are modified, extended or re- 
newed, (1) such modification, extension or 
renewal shall be treated as the granting 
of a new option and (2) the fair market 
value of the stock at the time of the grant- 
ing of the option shall be considered to be 
its fair market value at the time of the 
modification, or at the date of the original 
grant or any intervening modification, which- 
ever is the higher. 


In the case of a corporation whose shares 
have declined in price since the date of 
the original grant of the option, under the 
provisions of Section i30A (e) a modifi- 
cation of the terms of the option will post- 
pone the time when the corporate employee 
may realize the tangible benefits resulting 
from the sale of the option stock. In the 
event that such shares have increased in 
price, not only will the date of future sale 
be postponed but in many instances the 
option price will be required to be increased 
if the tax benefits of the section are to be 
retained. For example, assume that at the 
time the original option was granted, Octo- 
ber 1, 1951, the market value of the shares 
covered by the option was $100 per share 
and the option price was established at $95 
per share. If at the time the option is 
modified, October 1, 1952, the market value 





of the shares has increased to $150 per 
share, the option will, as a result of the 
85-per-cent-of-market test, no longer be a 
“restricted stock option” unless the option 
price is raised to at least $127.50 per share 
Furthermore, the earliest date upon which 
stock obtained under the option may be 
sold is postponed from October 1, 1953, to 
October 1, 1954. 


Presumably, in most cases where a stock 
option pian must be amended in order to 
be valid under corporate law, the change 
will be effected by a provision to prevent 
the exercise of the option immediately after 
its grant so as to insure the retention of 
the optionee’s services. Regulations 111, 
Section 29.130A-4, leaves little doubt that 
this change would constitute a modification 
of the option plan within the meaning of 
Section 130A (e). 


As set forth in the regulation, “a material 
change in the time of issuance of stock 
subject to the option, the terms of payment 
for such stock, or an acceleration or post- 
ponement of the exercise date is a modifica- 
tion of the option.”™ The examples given 
in the regulation, however, do not include a 
situation which involves postponement of the 
exercise date, and it is difficult to imagine 
how the benefits provided'in Section 130A 
would in any way be abused by the post- 
ponement of the date of exercise.” <A 
change in the stock option plan to provide 


(Continued on page 878) 





» Section 130A (e): 

‘*(e) Modification, Extension, or Renewal of 
Option.—For the purposes of subsection (d), if 
the terms of any option to purchase stock are 
modified, extended, or renewed, the following 
rules shall be applied with respect to transfers 
of stock made upon an exercise of the option 
after the making of such modification, extension, 
or renewal: 

“(1) Such modification, extension, or renewal 
shall be considered as the granting of a new 
option; 

(2) The fair- market value of such stock 
at the time of the granting of such option shall 
be considered as (A) the fair market value of 
such stock on the date of the original granting 
of the option, (B) the fair market value of such 
stock on the date of the making of such modi- 
fication, extension, or renewal, or (C) the fair 
market value of such stock at the time of the 
making of any intervening modification, exten- 
sion, or renewal, whichever is the highest.’’ 


= The distinction indicated by the regulation 
between the ‘‘time of issuance of stock subject 
to the option’’ and the ‘‘acceleration or post- 
ponement of the exercise date’’ seems somewhat 
illusory. In no event can the issuance of stock 
antedate the exercise of the option. In most 
cases issuance will immediately follow exercise. 
A postponement of the exercise date will invari- 
ably result in a postponement in the time of 
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issuance of stock. It would be most unusual 
to provide that shares under an option be issued 
upon some date subsequent to the date of the 
exercise of the option, since this would unneces- 
sarily extend the optionee’s required holding 
period under Section 130A (a). For that reason, 
an acceleration of the exercise date would gen- 
erally result in an acceleration of issuance. 
Cf. Rogers v. Hill, cited in footnote 5. 


2 Of the four examples given in the regula- 
tion, only Example 2 treats the problem of 
postponement or acceleration of the option 
exercise date. The example deals with an 
acceleration situation in which an obvious ad- 
vantage is obtained with respect to the market 
price of option shares at the accelerated exer- 
cise date. In this situation the principle em- 
bodied in the regulation embraces the realities 
of the market place. This harmonious rela- 
tionship does not exist in the case of a post- 
ponement of the exercise date. A postponement 
must be prospective only, and the market value 
of the shares on the postponed exercise date 
will be an unknown. Of course, a postponement 
of the exercise date beyond rather than within 
the total term of the stock option plan would 
constitute an extension of the ‘‘terms of an op- 
tion’’ within the provisions of Section 130A (e). 
This situation is specifically noted in the regu- 
lation. 
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Labor’s Code for a Private Enterprise 





THE RECENT RISE OF UNIONISM HAS HAD A PROFOUND EFFECT UPON 
SOCIETY AND HAS BROUGHT ABOUT A TRANSFORMATION IN WORKERS’ 
STATUS AND PERSONALITY. THIS ARTICLE IS REPRINTED FROM THE 
MAY, 1952 ISSUE OF MANUFACTURING AND INDUSTRIAL ENGINEERING 


M ANAGEMENT has sought to impress 
one mind and set of objectives upon 
all groups within the business enterprise. 
Loyalty, it insists, should therefore be tested 
by the degree of observance of these pur- 
poses. There is no room for goals other 
than its own. The enterprise is a mono- 
lithic structure pointing to an apex where 
stands the dominant person, usually the 
owner, whose decisions are final and bind- 
ing upon all within the enterprise. 


This concept has been cultivated in our 
society by our ideas of the rights of prop- 
erty. The owner may determine its use or 
withhold it from use, fix its disposition and 
destroy it. But this primitive concept of 
property rights has long been qualified and 
many limits have been prescribed. We in- 
tend to outline the major modifications 
introduced by the presence of a strong 
trade-union movement. 


The above views of how to operate a 
business enterprise are too limited to be 
realistic. Our social system allows for no 
such rigid or integrated structure of pur- 
poses. Unlike other societies, we do not 
have a caste system which prescribes each 
person’s occupation, social position and 
destiny in terms of the family in which he 
was born. Nor do we have an estate system 
with its formal inescapable hierarchy. We 
have abandoned formalized systems. Our 
social and economic organization results 
from the revolt against these restrictions. 
And we are currently resisting totalitarian 
societies where a single will dominates all. 
Instead, we have built a free society in 
which prevails personal mobility, conflict 
between the economic interests and constant 
change. 


Men at first visualized our social system 
as composed of persons sparring with one 
another. Their interests would be differ- 
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ent. Each would be seeking the optimum 
benefits for himself. The market place with 
its haggling would be the very center of the 
economic structure. The pressures of these 
different economic interests would con- 
tribute substantially to overall social progress. 

This simple view of society could not 
long exist because it was proven to be 
excessively destructive. Many human and 
social values were crushed. Power was 
concentrated in the hands of those who 
pursued most aggressively their own self- 
interest. Controls over the use of property 
have therefore been multiplied. They now 
control many intimate phases of the opera- 
tion of a business. 

Underlying our entire social structure is 
an emphasis on the value of having diver- 
gent economic interests. Their counter- 
acting pressures are considered socially 
constructive. Unfortunately we lack con- 
flicting and diverging forces in many eco- 
nomic fields to balance the presence of a 
dominant group. And in some economic 
areas where conflict is eagerly desired, 
interests are able to avoid these contests 
through private agreements. 


Subjecting the Enterprise 
to One Will 


As suggested, managements of enterprises 
have viewed themselves as operating the 
smallest economic unit in our society. If 
conflict is to exist within the economy, 
they believe it shall be exclusively between 
the owners of property vying with one 
another to sell and to buy. The enterprise 
would be the atom of the economic system. 
It would not be a microcosm reflecting the 
macrocosm in all respects but the sole 
contender in the economic society. The 
management would operate and direct its 
operations. 


December, 1952 @ Labor Law Journal 
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By SOLOMON BARKIN 


Director of Research, 
Textile Workers Union 
of America 


This ‘view is most strongly represented 
in management’s ideas on their relations 
with their employees. 


They were unwilling to accept the prem- 
ise of significant divergencies between the 
two basic interest groups in the enterprise. 
‘They have insisted on unrestrained rights 
to make decisions. They have continu- 
ously and repeatedly sought to stamp out 
labor organizations and independent spirits 
among the work force. Despite these moves 
the underlying differences in interest have 
persisted. In recent years recognition of 
the basic human and moral justification for 
such organizations has produced tolerance 
and often acceptance of trade unions as a 
limited participant in the operation of the 
enterprises. 


But hardly had the trade union been 
acknowledged as a part of the economic 
society, than efforts were made for its 
capture, useful as a handmaiden of the 
management. The protagonists of this new 
philosophy of merging the interests over- 
looked completely the premise of our 
economic society that progress is the by- 
product of the pressure of conflicting forces. 
They sought anew to muzzle the effective 
economic grouping of workers by predicat- 
ing that the trade union should be sub- 
servient to management. 


This primary approach has been spelt 
out during recent years by the spokesmen 
of the human relations school. These men, 
starting with the work by the Harvard 
group which studied the Western Electric 
plant, stressed that the worker has to be 
reoriented back to the plant’s purposes. 
Every possible device of personnel relations 
and plant activity should be used to assure 
the worker status and provide him with an 
understanding of what is going on in the 
plant, thereby integrating the worker into 
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the plant social system and getting him to 
accept management’s logic. 


To aid the personnel and industrial rela- 
tions people, they have promoted better 
selection, assignment, promotion and dis- 
charge techniques. To moderate the impact 
of the various uncertainties of modern liv- 
ing, counseling services and personal inter- 
views have been established. They widened 
and intensively promoted the full range 
of devices for improved communication. 
Finally, groups have been formed in the 
plant to provide status and membership 
groupings for workers. 


These developments are designed to get 
the worker to identify himself with the 
enterprise. An entire school of academic 
learning has been constructed to aid in 
this task. It carries the impressive title 
of “industrial sociology.” It deals with 
“work-plant society.” Its desire is to pro- 
mote greater understanding of the status 
relationships among people within the plant. 
By rationalizing them they hope to have 
them accepted. In such a partially rigid 
plant society, people would submit more 
easily and yield fully to management’s 
purpose. 


Such efforts to rebuild a rational pattern 
of fixed-status relationships within a plant 
are doomed to failure in a society where 
all preach the benefits and advantages of 
democracy. We all know only too well 
that the notion of the caste or the estate 
is repugnant to our social system. Individ- 
ual opportunity is highly prized in our 
modern industrial culture, particularly by 
its commercial interests. Can they deny its 
virtues when workers seek these benefits 
through collective effort? The entire myth 
of the stratified society popularized by the 
industrial sociologist and his progenitor, 
the status-oriented sociologist, flies too 
much in the face of the dynamic ambitions 
of a democratic people to have any validity 
in our countries. 


Underlying Assumptions 


Many assumptions underlying these views 
have not been substantiated. Preliminary 
scientific soundings have tended to disprove 
their soundness and usefulness to manage- 
ment. Plant morale, for example, is not 
necessarily related to productivity. Less 
certain is the conclusion that relationships 
between workers positively affect produc- 
tivity. I personally would go very much 
further in qualifying and limiting many of 
the current hypotheses on the relationships 








‘ot the various human relations aspects in 
the plant and actual productivity. I am 
not contending that onerous human rela- 
tions do not obstruct the managerial proc- 
ess. But we cannot support the belief that 
the level of productivity is positively cor- 
related with the state of human relations 
as presently conceived. Morale inquiries, 
attitude surveys and other similar studies 
will produce evidence of sources of discon- 
tent, but they will not basically affect pro- 
ductivity itself. The will to work may be 
increased by these developments. It is 
primarily conditioned by the workers’ entire 
culture. 


We have chosen the concept of produc- 
tivity as the primary standard or usefulness 
of these theories because it best epitomizes 
management’s final test of an activity or 
innovation. Productivity tends to result 
in lower costs. Management’s concern for 
human relations originates with its desire 
to promote its primary goal, high returns 
to the enterprise. 

It is significant that management turned 
to the analysis of the “work-plant society” 
after having relied for several decades more 
exclusively on its own fiat to operate the 
plant and to effect higher productivity. It 
utilized the techniques of time-and-motion 
study to raise levels of human application. 
Wage-incentive plans were used to further 
these same objectives. But in the newer 
environment, evolving with the growth of 
unionism and greater worker self-assertion, 
these have been found inadequate and at 
times have been frustrated and negated. 
Current scientific research even suggests 
that complainers are really a possible source 
of higher productivity. Newer techniques 
are therefore being sought to reinforce 
these and other techniques to raise the will 
to work and accept enterprise goals. 

The cleavage in interest between manage- 
ment and workers has not been eliminated 
by the above techniques. Some efforts at 
bridging this gap have been made through 
financial techniques, such as profit sharing. 
But these too have only served in a few 
places and for limited periods of time, 
usually while there were profits. Certainly, 
it cannot be considered as anything but an 
eccentric device in a world of fluctuating 
business fortunes. 


Union—A Leverage 
for Improving Position 


If, therefore, these efforts aimed at in- 
‘creased worker identification with the enter- 
“price are inadequate to redirect worker 


842 





interests, it is well to know more about 
them. To what pole do they gravitate? 


The trade union in our society formally 
expresses workers’ longings. The many 
sacrifices made to form this representative 
agency eloquently illustrate the meaning it 
has for them. The formalization of the 
process of establishing unions, through 
elections and certification by government, 
should not lead one to overlook the tre- 
mendous transformation occurring in the 
workers’ status and personality within the 
establishment as a result of the successful 
maintenance of the independent union. For 
workers the union is not merely an ex- 
pression of their dissatisfactions with the 
terms of employment, but also a form of 
protest against their disfranchised position 
in the community as a whole. 

In an expanding and progressive capitalist 
society dominated by economic institutions 
which determine the life and status of 
people, the worker must necessarily seek 
his outlets by bargaining with these strong 
institutions. The work place provides a 
ready site for establishing the organization 
to balance their power. The trade union 
is therefore not exclusively the workers’ 
answer to his position in the plant, though 
specific complaints may facilitate the birth 
of the union itself. It is primarily an 
expression of the workers’ needs in a pro- 
gressive democratic capitalist society. 

Workers’ relationships to the manage- 
ment and an enterprise must therefore be 
visualized as being the result not only of 
reactions attitudes—the satisfactions and 
dissatisfactions created within the plant— 
but also of the feelings, attitudes and reac- 
tions created by his very life in the general 
society. To the extent, therefore, that he 
feels repressed and deprived in his general 
way of life, he will seek outlets for correct- 
ing these conditions. The most apparent 
procedure is by way of job organization. 

Such aspirations for freedom and greater 
rights are nurtured by our culture. Political 
democracy permeates our thinking with 
the belief in the right of all to share in the 
determination of our political destiny. The 
concepts of individual dignity promote the 
importance of decent economic living and 
reinforce the right to bargain. The charter 
of the four freedoms currently expresses 
these views and points up the specific re- 
sponsibility of a social system to produce 
a rise in living standards. The belief in 
progress justifies man battling and insisting 
on his right to betterment of his status. 
The trade union is therefore an organiza- 
tion in a society dominated by economic 
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institutions designed to help the worker 
realize his basic aspirations. 

Our economy looks to the individual 
enterprises to promote economic advance. 
They are the leverage for effecting so- 
ciety’s purposes. Each must be judged by 
its contributions to the greater purpose 
rather than as an end itself. As a matter 
of fact, a high mortality rate among busi- 
nesses must be expected. The worker also 
starts with the comparable belief that the 
trade union through effective action in each 
plant will bring about these same results 
for all. 


Workers’ Expectations 


One major source of divergence in the 
approaches cf ownership and trade unions 
and workers becomes apparent. To the 
former, the success of the enterprise is the way 
to profits and gains; to the latter, the 
level of success of the individual enterprise 
is secondary to the prosperity of the entire 
economic community. It is the latter which 
will assure alternative job opportunities and 
provide the setting for effective bargaining 
with the great mass of enterprises. 

Workers’ expectations from the collective- 
bargaining .process have been frequently 
articulated. First, there is the desire for 
economic advance which means higher in- 
come and better terms of employment. It 
means not only improvements in money but 
also in real income. It is for this reason 
that the improvement factors or procedures 
built into our economy for sharing in the 
gains of national productivity are so signif- 
icant. A defined annual income becomes a 
goal. It has been increasingly approached 
through paid holidays and vacations and 
sick-leave or sickness benefits, and report- 
ing pay with guarantees for a full day or 
week. The inadequacies of unemployment 
insurance as compared with a full work 
year are emboldening unions to demand 
full annual incomes. Second, workers want 
security. They have: pressed for seniority 
procedures on the widest possible basis in- 
cluding company and possibly industry-wide 
bases. The caprice and prejudices of the 
foreman and hiring officers and the at- 
tempted minute differentiation of the capa- 
bilities among the mass of men for productive 
jobs find no place in a world of volun- 
tary industrial law. Third, workers demand 
the right to complain, to secure agreements, 
to express discontents and to seek improve- 
ments in their terms of employment. To 
accomplish these also demands a fourth 
plank—the right to organize and to main- 
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tain an independent union. Workers expect 
management ultimately to acknowledge the 
position of the union and to deal with it as 
the representative body. 


These goals are realized through bargain- 
ing with individual employers. To the 
extent that they are attained through col- 
lective bargaining they discharge social 
discontents. Collective bargaining provides 
a mechanism comparable to that which the 
election offers in political life. In a de- 
mocracy, elections permit changes in critical 
views within the community to affect both 
the law and the administration of the law. 
Discontent is registered and changes made 
to respond to these pressures. The collective- 
bargaining process brings to light the dis- 
contents within the enterprise and allows 
similarly for their moderation through ad- 
vances in the terms and conditions of em- 
ployment. Both make for a progressive 
democratic society. 


Labor Code for the Enterprise 


While the trade union usually makes no 
direct demands on business as to how it 
is to conduct the enterprise, it is not indif- 
ferent to management’s performance. Its 
immediate concern is with its own gains 
and benefits and the effectiveness of the 
general economy. Nevertheless, workers 
are continuously forming judgments about 
individual managements and business as a 
whole. These valuations come into play in 
the ordinary relations with employers, but 
become particularly crucial in the critical 
tests when management is unwilling to 
grant labor’s demands or is asking for 
workers’ direct and positive support or 
assistance. These estimates will also con- 
dition workers’ attitudes even when bene- 
fits are satisfactory. They necessarily are 
material to the appraisal of the state of 
industrial relations even though most 
management-minded investigators have been 
blind to their existence and omitted them 
from their appraisals. 


The worker and union attitudes toward 
management’s performance cannot be dis- 
counted in an analysis of our current in- 
dustrial scene. Careful study of them will 
prove particularly valuable for those busi- 
nesses which seek to explain their financial 
statements and business operations to their 
employees or otherwise have engaged in 
some form of economic education. 


Labor’s code for management perform- 
ance is not as self-evident as its own de- 
mands. Moreover, its contents have changed 
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with time. When the trade-union move- 
ments were predominantly conditioned by 
craft-union views, there was one code. 
The industrial-union movement has effected 
many changes which have rather widely 
permeated the thinking of trade unionists. 
This code is not easily defined because the 
prevailing attitude of tolerance of manage- 
ment as the director of our economy does 
not encourage such formulations. It is in 
periods of stress when basic labor aspira- 
tions are resisted or when the economy 
as a whole is not operating well and 
threatening the workers’ well-being that 
the trade unions and workers voice these 
demands. There is such a code. We shall 
seek to outline its major planks to identify 
sources of irritation in our current indus- 
trial scene which spreads cynicism and 
grave doubts. 


What Management Is 
Expected to Do 


First, the management is expected to be 
progressive and at least keep abreast of 
the competitors and producers of substitute 
products. While there is no precise meas- 
ure for this performance, workers have no 
patience with the management which lets 
the enterprise wither. 


Second, the earnings of the enterprise 
must be used to maintain its modernity 
through reinvestment. Where earnings are 
dissipated by unusually liberal dividends 
and benefits to management and the com- 
pany’s physical, competitive and financial 
position are neglected, no workers will 
approve of the management. 


Third, the production and price policies 
must be favorable to a full employment 
economy. Trade unions have strongly con- 
demned profiteering price policies which 
produce speculative eras with their con- 
comitant inflation and ultimate disaster. 
Collusive practices which restrict produc- 
tion are also frowned upon. Unusually high 
prices are also against the public interest 
and restrict demand. On the other hand, 
cut-throat prices are destructive of enter- 
prise and undermine labor standards. Trade 
unions will condone big enterprises if they 
do not dominate the industry, follow re- 
strictive production practices or set unduly 
high price policies and do not utilize their 
size to control or establish dominant posi- 
tions in the economy or in the political life 
of the locality or nation. The current Ger- 
man trade-union demand for codetermina- 
tion springs from the fear that management 
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will again, as in 1933, utilize the enterprise 
to dominate the political government. 
Fourth, the management or any special 
interest in the management, ownership, 
directors or creditors must not subvert the 
enterprise for its own special gain. These 
cases of abuse of. management’s trust are 
now legion. They have produced all types 
of irregularities. Many enterprises are run 
to serve these interests rather than to 
promote the business as such. The sharp sepa- 
ration between the ownership and manage- 
ment has encouraged these practices. In 
the United States, the plethora of stock 
options for executives has increased worker 
cynicism about management’s function. 


Fifth, financial statements must truly re- 
flect the allocation of income among the 
different interest groups. Unfortunately, 
few current statements are useful for this 
purpose. The recent invention of devices 
for understating income, such as the Life 
method of inventory evaluation, accelerated de- 
preciation, re-evaluation of capital assets and 
increases in reserves have all contributed 
to this-confusion and complexity of the 
financial statement so as to reduce under- 
standing and increase suspicion. Certairily, 
no human relations programs can effectively 
influence people when there is a widespread 
distrust of the financial reports. 


Workers are not enterprise oriented. They 
are primarily concerned with the benefits 
and effects of the economic society upon 
their personal and group fortunes. They 
expect that an advancing progressive so- 
ciety will produce gains for them. The 
enterprise is the agency for effecting this 
purpose. But the individual enterprise may 
have to be sacrificed in the interest of the 
greater good, in which case other employ- 
ment opportunities should be available. The 
latter should provide even better terms of 
employment. 


The management in the individual un- 
dertakings is entrusted with these responsi- 
bilities and must discharge them as closely 
as possible according to the current labor 
code for management. 


The rewards of such an effective system 
of economic organization are many. First 
and foremost, it is progressive and forward- 
thinking. Change becomes an accepted pat- 
tern and people acquiesce to the costs of 
change. They know that the affected per- 
sons will probably be aided in making their 
adjustments in the face of these changes. 
Second, a high degree of tolerance is cre- 
ated in the plant for management’s admin- 
istrative objectives. There follows a positive 
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willingness to aid the production process. 
On it may be built a real will to work. 
Efforts at the plant level must be rein- 
forced by similar undertakings on a com- 
munity and national basis to insure fulfillment 
of schedules, conformance with standards 
of quality and tolerances, compliance with 
instructions and adequate coordination of 
production workers, materials, handlers, 
inspectors and other specialists in the pro- 
duction process. This favorable attitude 
will make for a more favorable reception to 
individual plant adjustments. 

This entire structure is in jeopardy when 
the economic society is not operating at 
full effectiveness, when widespread unem- 
ployment exists and advances in living 
standards and benefits are stopped. The 
failings create uncertainty, increase suspi- 
cion and multiply social tensions. In this 
atmosphere neither programs of human 
relations nor other schemes will have any 
effect and many of them will collapse. 
Morale will decline. Labor’s tolerance to 
management performance even where man- 
agement does follow the code will be highly 
strained. They may then even challenge 
management’s rights to direct the enter- 
prise. It is during these periods that basic 
mores and the structure of the social system 
may be called into question. 


Conclusion 


Collective bargaining must therefore be 


considered a process for effecting changes 
in the terms of employment and the benefits 
enjoyed by workers and for recording 
workers’ judgments of management. Through 
it, changes are made in the way in which 


our economy and the individual enterprises 
are being operated. It fundamentally affects 
the manner in which the enterprise is to be 
conducted. As a result of collective bar- 
gaining, society does not have to depend 
upon mysterious economic forces to assure 
itself that the benefits of progress will 
trickle down to the mass of people whom 
industry has to serve. The trade union 
makes its regular call upon the enterprise 
to demand these benefits. It is always test- 
ing the effectiveness of the economy in 
human terms. Are the human costs exces- 
sive? How can they be moderated? How 
can the benefits to the citizenry be in- 
creased? 


Trade unions have built human tests and 
controls into our economy to make for 
more progressive and stabler operations. 
Labor also stands ready to present its bill 
in indictment whenever management, to 
whom society has entrusted the direction 
of our economic society, falters and violates 
labor's code of management performance. 
Trade unions are therefore one check on 
individual managements and our economy, 
as business competitors are another, seek- 
ing to assure a more balanced economy. 


When the economy is progressive and 
employment is kept at or near full employ- 
ment levels, a will toward higher produc- 
tivity may be constructively evolved. It 
will be the result of favorable sanctions for 
such cooperation provided in the worker 
community as a whole, created largely by 
its satisfaction with the society and the 
acceptance of the benefits of productivity 
goals, than the efforts of isolated individual 


employers. [The End] 





CHRISTMAS BONUS UP TO $40 APPROVED BY GOVERNMENT 


Employers may pay Christmas or year- 
end bonuses up to $40 per employee in 1952. 
The ruling is the same as last year’s and 
permits payment of other bonuses, greater 
than $40, where a similarly larger bonus 
was paid in a preceding year. No precedent 
or prior approval is required from either the 
Wage Stabilization Board or-the Office of 
Salary Stabilization, according to the direc- 
tives issued by the agencies on the subject. 

Authorization for the payment was issued 
by the WSB in Amendment 4 to General 
Wage Regulation 14 covering bonuses. 
Economic Stabilization Administrator Roger 
L. Putnam approved the amendment which 
provides that such bonus payments need not 
be offset against the amount of wage ad- 
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justments permissible under any other WSB 
regulation or resolution. 


For employees subject to the jurisdiction 
of the Salary Stabilization Board the au- 
thorization is restated in General Salary 
Order No. 15 for those employers who have 
not made a similar benefit distribution in 
any preceding year. Where there is a prior 
practice involved, the authority is given in 
an official revision of Interpretation No. 2. 
The salary office also announced that the 
bonuses would not be considered salary or 
bonus for the purpose of any other salary 
stabilization regulation. 


Both agency rulings provide that the 
bonuses may be paid in cash or in kind. 
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Fact-Finding in Labor Disputes 


THE BEST OF THE “LAST RESORT” TECHNIQUES FOR SETTLING LABOR 
DISPUTES, FACT-FINDING WILL CONTINUE TO BE USEFUL PROVIDED 
THAT iT IS USED SPARINGLY AND ONLY IN VERY IMPORTANT CASES 








Mr. Stark delivered this address at 
the New York University Fifth Annual 
Conference on Labor. It is reprinted 
by permission of NYU and Matthew 
Bender & Company, publishers of 
the Proceedings of the conference. 





— SUBJECT of fact-finding in labor 
disputes falls properly under the subject 
of settling labor disputes. In any such dis- 
cussion there is usually emphasis on two 
particular aspects: prevention and adjust- 
ment. This article will discuss both as they 
relate to fact-finding. 


The longer one works in and studies the 
field of labor relations, the less one is in- 
clined to form generalizations. This is per- 
haps most true in the field of labor disputes. 
What may be true or meaningful in April, 
1952, may be of litile consequence six 
months later. Experience in New York 
State may have little bearing on experience 
in Minnesota or Colorado. Techniques 
which may be useful in the railroad indus- 
try may be meaningless in the longshore 
industry. 


While certain tentative conclusions will 
be drawn, they should be considered in the 
light of circumstances existing at the time 
this is written—April, 1952. Emphasis will 
be placed on the New York experience with 
fact-finding, and the reader should guard 
against generalizing for all labor disputes 
on the basis of such limited experience. 


There is nothing particularly new about 
fact-finding, but periodically one or more 
dramatic cases come to the public’s attention 
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and interest in the subject is revived. Dur- 
ing the past six.months, at least three dis- 
putes have hit the front pages throughout 
the country: In March, 1952, the Wage 
Stabilization Board, acting as a fact-finding 
body, made recommendations to the steel 
industry and the United Steelworkers of 
America, CIO, designed to resolve a dispute 
between them over the terms of a new 
contract. These recommendations were de- 
signed to forestall a strike of 600,000 steel 
workers in the basic steel industry. How- 
ever, instead, it set in motion a chain of 
events which have led to the resignation of 
Charles E. Wilson, defense mobilizer, full- 
page ads in the newspapers attacking the 
board’s recommendations on certain non- 
economic matters, threatened Congressional 
investigation of theWSB and serious ques- 
tioning by students in the field of the ap- 
propriateness of tripartite representation on 
such crucial boards. 


Another dramatic use of fact-finding oc- 
curred in New York in November, 1951, 
when the Industrial Commissioner of New 
York State appointed a board of inquiry to 
investigate the circumstances surrounding 
the wildcat strike of longshoremen which 
had been in progress for three weeks, com- 
pletely paralyzing the world’s greatest port. 
Recently an emergency board set up in the 
railroad industry shattered precedent by 
becoming the first such body to recommend 
to the railroads that union-shop clauses be 
included in their contracts with some of the 
nonoperating unions in that industry. 


These dramatic headline-catching cases 
often result in a demand for greater use of 
fact-finding in labor disputes. It is impor- 
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tant that we consider the use and limi- 
tations of fact-finding. Let us summarize 
and review some experiences with fact-find- 
ing and then discuss recent trends at greater 
length. 


POINTS OF ORIGIN 


We might first discuss fact-finding boards 
in terms of their origin: How do they come 
into existence? 


In general, four points of origin can be 
distinguished. Fact-finding boards are cre- 
ated by acts of Congress; they are created 
by acts of state legislatures; they are ap- 
pointed under the general powers of govern- 
ment officials; and they are established by 
the voluntary actions of the parties them- 
selves. 


Federal Statutes 


In 1888 Congress passed a law author- 
izing the President to appoint temporary 
commissions for the purpose of investigat- 
ing causes of labor disputes which threat- 
ened to interrupt interstate transportation. 
This was the beginning of the use of fact- 
finding techniques by the Congress. In 1920, 
a railroad labor board was established by 
the Transportation Act and was empowered 
to make investigations of labor disputes and 
recommendations as to their resolution. In 
1926, the Railway Labor Act replaced the 
Transportation Act. and established more 
elaborate machinery. This act was amended 
in 1934 and in 1951. The emergency fact- 
finding .boards which have been appointed 
by various presidents under the Railway 
Labor Act have had an important influence 
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on the use of such techniques outside the 
railroad industry. 


In 1945 President Truman recommended 
to the Congress that it adopt legislation 
somewhat similar to the Railway Labo: 
Act but applicable to basic industries such 
as steel, automobile, aviation, mining, oil, 
utilities and communication. The President 
proposed that when negotiations in these 
industries break down, and should concili 
ation efforts fail and arbitration be unac- 
ceptable, the Secretary of Labor could 
certify to the President that a dispute ex 
isted which vitally affected the public inter 
est. In such event the President would be 
empowered to appoint a fact-finding board 
within five days during which time there 
could be no strike, lockout or change of 
conditions. Fact-finding boards would be 
composed of three or more citizens with 
subpoena powers who would hold hearings 
and within 20 days make a report on the 
facts, including recommendations. The parties 
would be required to refrain from strikes, 
lockouts or unilateral changes of conditions 
within that period. This proposed legislation 
was not passed by Congress but is worthy 
of note because of the philosophy behind 
it which was responsible for the appoint- 
ment of many fact-finding boards in the 
ensuing period. 


In 1947 Congress passed the Labor-Man 
agement Relations Act, commonly known 
as the Taft-Hartley Act. Several fact-finding 
boards have been established under the 
aegis of this law, and, therefore, some experi 
ence is available for analysis and discussion 

In 1951 Congress passed the Defense Pro 
duction Act which gave to the Wage Stabili- 
zation Board certain powers and authority 
in dispute cases which amount to fact-find 
ing. The President has referred several 
such disputes to the Wage Stabilization 
Board within the past vear. 


State Legislation 


Several states have passed laws in this 
field. Among the more prominent ones is 
the Minnesota Labor Relations Act passed 
in 1939. Long before that, in 1915, Colorado 
put into effect an industrial relations act 
which was modeled in substantial part on 
the Canadian act of 1907. In New York 
the legislature added an article to its labor 
law in 1941 providing for the establishment 
of boards of inquiry in labor disputes al- 
though such power had been inherent in 
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the general powers of the industrial com- 
missioner prior to that time. In Massachu- 
setts the law provides that should mediation 
fail and arbitration be unacceptable, the 
board of conciliation and arbitration shall 
investigate the cause of certain controver- 
sies, ascertain which of the parties is mainly 
responsible and also make and publish a 
report. 


General Powers of Officials 


President Truman has appointed many 
fact-finding boards under the general powers 
of the Presidency. One of the most widely 
publicized ones was the three-man board 
appointed in 1949 in the dispute between 
the basic steel industry and the Steelworkers 
Union, CIO. This was the board which 
recommended the establishment of pension 
and insurance plans for the steel industry. 
Its recommendations were followed by a 
strike as a result of which the union ob- 
tained most of the concessions it had de- 
manded, based on the board’s recommendations. 
Other fact-finding boards created by the 
President covered sugar refining companies, 
meat packing concerns, Genera! Motors 
Corporation, Pacific Coast Waterfront Em- 
ployers, Milwaukee Gas & Light Company 
and the like. 


Sometimes the Secretary of Labor, rather 
than the President, establishes fact-finding 
boards, although there appears to, be no 
important distinction based on the source 
of appointment. Thus, in a dispute which 
occurred in 1945, the Secretary of Labor 
appointed a fact-finding board in the pe- 
troleum industry. In the same year he ap- 
pointed a five-man tripartite board in a 
dispute between the Greyhound Bus Lines 
and Amalgamated Association of Street, 
Electric Railway and Motor Coach Em- 
ployees. In 1946 a three-man public board 
was appointed by him in a dispute between 
the International Harvester Company and 
the Farm Equipment Workers. 


Occasionally the director of the Federal 
Mediation and Conciliation Service wil! ap- 
point fact-finding boards, as was done in the 
dispute between Western Union Telegraph 
Company and the Commercial Telegraphers 
Union in December, 1947. The director 
acted on another occasion in a dispute be- 
tween Kennecott Copper Corporation and 
the Brotherhood of Firemen and Engine- 
men in February, 1949. 


Occasionally a governor or mayor will 
establish a fact-finding board. For example, 





in New York City in January, 1950, Mayor 
William O’Dwyer named a fact-finding board 
to investigate and make recommendations 
on the question of the 40-hour week for em- 
ployees of city-owned transportation lines. 
State industrial or labor commissioners 
have appointed fact-finding boards under 
the general powers inherent in their own 
offices. Thus, in New York State, prior to 
the passage of the 1941 act, the industrial 
commissioner established several fact-find- 
ing boards in existing labor disputes for the 
purpose of finding means to bring such 
disputes to a speedy conclusion. 


The Atomic Energy Commission which 
was established by the President in 1948 
has used the fact-finding technique in a 
number of instances and holds it in readi- 
ness to use on appropriate occasions. 


The Parties 


A rather unique example of “contractual 
legislation” may be found in the 1951 agree- 
ment between the Realty Advisory Board 
on Labor Relations, Inc., and Local 32-B, 
Building Service Employees International 
Union, AFL. Article XIV of this agree- 
ment provides that it shall continue in oper- 
ation for two years. Sixty days prior to 
the expiration date the parties agree to 
enter into direct negotiations looking to- 
wards a renewal agreement for a succeed- 
ing term. If 15 days before the expiration 
no agreement is reached on a new contract, 
both parties bind themselves to confer with 
the New York State Board of Mediation for 
the purpose of reconciling their differences. 
If mediation is unsuccessful, the New York 
State Board of Mediation will seek to in- 
duce the parties to submit their differences 
to arbitration. The contract then says: 
“Failing in that effort, the Board will re- 
quest the Governor of the State of New 
York to appoint a fact-finding commission 
of three public members to investigate the 
dispute and submit their report and recom- 
mendations to the Governor within thirty 
(30) days. Within fifteen (15) days after 
receiving said report and recommendations, 
the Governor of the State of New York may 
make them public.” The contract further 
provides that in this 45-day period follow- 
ing the expiration of the agreement, the 
status quo will prevail and there shall be 
no stoppage of work, strike, lockout or 
picketing. Of further interest is the clause 
which follows, for this commits the parties 
to retain the procedure just described in 
any agreement made up to 1955. 
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In recent years there have been two 
strikes and one threatened strike in New 
York in which the parties have voluntarily 
established fact-finding boards to help re- 
solve the disputed issues. They involved 
the New York City transit system, two bus 
lines in Yonkers and a strike among build- 
ing service employees in apartment houses 
in Manhattan. 


PREVENTING STRIKES 


Fact-finding is most widely known as a 
technique for preventing or averting strikes. 
To illustrate its effectiveness here, six ex- 
amples have been selected for analysis. 
These are the Railway Labor Act, Labor- 
Management Relations Act, Minnesota Labor 
Relations Act, Defense Production Act, 
Atomic Energy Commission and voluntary 
usage by parties. Each of these will be dis- 
cussed briefly in terms of the procedure 
and experience with the law. 


Railway Labor Act 


The Railway Labor Act, as passed in 1926 
and amended in 1934, covers all common 
carriers in the United States as well as 
airlines. It establishes rather complex and 
elaborate procedures for collective bargain- 
ing and negotiations, and restricts the right 
to strike or lockout until all such proce- 
dures have been utilized. Employers and 
unions must bargain with each other first, 
and should an impasse result, either one 
of the parties may request the conciliation 
services of the National Mediation Board 
or the board itself may intervene in the 
dispute. Should mediation and conciliation 
fail, the National Mediation Board urges the 
parties to accept voluntary arbitration. If 
this suggestion is not. accepted, the board 
may notify the President that a dispute 
exists which threatens to interrupt inter- 
state commerce in a substantial manner. 
The President may then appoint an emer- 
gency board whose function is to hear the 
evidence in the case and within 30 days 
report back to him with both findings of 
fact and nonbinding recommendations. Fol- 
lowing the submission of such report, the 
parties are required to continue to maintain 
the status quo for 30 days longer, unless 
they desire mutually to change conditions 
or terms of work. After that the employees 
are free to strike and the employers to 
change conditions of employment. 


Between 1935 and 1944, 42 disputes on 
the railroads were referred to emergency 
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boards, but, because some of the disputes 
were subdivided for purposes of investiga- 
tion, actually 61 boards rendered reports. 
Of these, 18 were adjusted by agreement of 
the parties. In the remaining 43 cases the 
recommendations of the boards were re- 
jected by the unions five times and by the 
carriers only once. Two strikes of any real 
substance resulted from such rejection. 


In the four years from 1945 through July, 
1949, 49 emergency boards were appointed. 


During the year 1951 the President ap- 
pointed eight emergency boards under the 
Railway Labor Act. According to the 
members of the National Mediation Board 
in their seventeenth annual report, in one of 
these cases a 44-day strike followed the 
board’s report and recommendations; in 
another case a strike was in effect at the 
time the board was appointed, and the 
board was instrumental in obtaining an 
interim pact which ended the strike; in 
another case the emergency board after 
holding hearings “undertook to mediate 
the differences between the parties but 
without success.” 


Students of the railway industry have 
pointed out that starting in about 1941 two 
trends became visible: The first is reflected 
in the figures; more and more emergencies 
seemed to occur which called for the ap- 
pointment of emergency boards. The sec- 
ond trend took the form of presidential 
intervention in disputes following the rec- 
ommendations of emergency boards. Thus, 
the 1941 Morse Board made recommenda- 
tions, as to a wage settlement, which were 
rejected by the unions. The President there- 
upon reconvened his emergency board, in 
fact constituting it a mediation panel, and 
it succeeded in arranging an agreement the 
terms of which were much more favorable 
to the unions than had been the recommen- 
dations of the original emergency board. 


In 1942-1943, in the case of the nonoperat- 
ing unions, a series of recommendations by 
an emergency board was protested by the 
carriers as violating the Little Steel For- 
mula of the War Labor Board. The director 
of economic stabilization agreed and set 
aside the award while attempting to recon- 
vene the emergency board. When this failed, 
the President ultimately established a new 
emergency board to re-examine the whole 
wage question. The recommendations of 
this board were rejected by the union. Fin- 
ally, the President, being unable to find any 
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Symbolic of America’s industrial 
might, these giant smokestacks jut 
skyward above the power house at 
the River Rouge plant of the Ford Mo- 
tor Company at Dearborn, Michigan. 





satisfactory formula for a voluntary settle- 
ment of the dispute, took over the railroads 
in order to avert a strike. 

In another dispute involving diesel en- 
gines, an emergency board made certain 
recommendations which the union rejected, 
and, finally, upon intervention of the Presi- 
dent, a settlement was reached providing 
increases substantially higher than the orig- 
inal recommendations of the emergency 
board. 

It has been pointed out by David Levin- 
son, in an article entitled “Railway Labor 
Act—the Record of a Decade” in the LABor 
Law JourNAL, January, 1952, that in every 
case where an emergency board had made 
recommendations and the White House 
subsequently had intervened, a settlement 
was eventually obtained which provided 
more favorable terms for the unions than 
did the original recommendations. It would 
seem to appear, therefore, that the function 
of the emergency board which is to act as 
the last step in collective bargaining is watered 
down when there remains one more step in 
the bargaining relationship—namely, the 
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White House. If unions can obtain more 
favorable settlements by threatening to 
strike and not accepting recommendations 
of emergency boards, the effectiveness of 
such boards is indeed questionable. 


The frequency with which emergency 
boards have been established would also 
appear to belie their name. An “emergency” 
which occurs over and over again is almost, 
by definition, no longer an emergency. As 
the railroad unions come more and more to 
believe, rightly or wrongly, that they can 
do better for their members by taking every 
important case through all the complicated 
machinery which exists and perhaps even 
higher, there will be reason to believe that 
collective bargaining and gocd faith nego- 
tiations will tend gradually to disappear. 
Furthermore, as Herbert K. Northrup has 
pointed out in an article entitled “Railway 
Labor Act and Railway Labor Disputes” 
in the American Economic Review, June, 1946, 
if it is intended to help settle railway labor 
disputes by publicizing the surrounding facts 
there is ample room for belief that the 
more often emergency boards are appointed, 
the less interest will be taken in them by 
the public. Since it is the threatened strike 
which establishes the center of attention, it 
may well happen that frequent establish- 
ment of emergency boards will have the 
same effect as the frequent cry of “wolf” by 
the shepherd in Aesop’s famous story. 


Furthermore, if experience indicates that 
there is recourse to a higher level than the 
emergency board, one may wonder what 
considerations will be given most attention 
by the members of such boards in making 
their recommendations. Is it not likely that, 
looking ahead, such boards will consider 
what steps are likely to follow after the 
recommendations have been submitted and 
that such consideration will play at least 
some role in determining the substance of 
the board’s findings? 


In addition, is it not probable, particularly 
in view of recent experience, that the exist- 
ence of permanent fact-finding procedure 
makes the parties less self-reliant and more 
inclined to deposit their burdens on the 
shoulders of government? Of course, in the 
railroad industry where rates are also fixed 
by government decision, this tendency pre- 
vails anyway, but, with the existence of a 
defense economy and price controls affect- 
ing industry in general, it would appear 
that similar observations might be appli- 
cable in fields outside the railroad industry. 
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Labor-Management Relations Act 


This act, which we will refer to as the 
Taft-Hartley Act, establishes fact-finding 
procedures to deal with “national emer- 
gency” situations. When the President is of 
the opinion that a threatened strike will 
adversely affect the “national health and 
safety,” he is given the power to appoint 
a board of inquiry to hold hearings and 
make a written report. This report, how- 
ever, may not include any recommendations. 
Following receipt of this report, the Presi- 
dent may direct the Attorney General to 
obtain an injunction, the effect of which 
would be to prevent a strike for a period 
of 80 days. To issue such an injunction, 
the court must find that the threatened 
stoppage would affect an entire industry or 
a substantial part of an industry and would 
imperil national health or safety. During 
the period of the injunction, that is, for 80 
days, the parties must make every effort to 
adjust their differences with the assistance 
of the Federal Mediation and Conciliation 
Service. If this mediation fails, the board of 
inquiry reconvenes at the end of 60 days 
and renders its final report, including a 
description of the parties’ final position, the 
efforts of settlement and the employer’s last 
offer. 


Between the sixtieth and seventy-fifth 
days of the injunction, the National Labor 
Relations Board conducts a secret ballot 
among the employees to determine whether 
they desire to accept the employer’s final 
offer. Between the seventy-fifth and eightieth 
days of the injunction, the results of the poll 
are certified to the Attorney General, who 
then requests the discharge of the injunc- 
tion by the court. Should the dispute still 
be unresolved, the President submits a re- 
port of the entire proceedings to Congress 
with any recommendations he may choose 
to make. 


The President has used this machinery 
of the Taft-Hartley Act eight times since 
1947. In a dispute between Carbide and 
Carbon Chemicals Corporation and Atomic 
Trades and Labor Council, AFL, in March, 
1948, all of the procedures described above 
were used. The board was appointed on 
March 5, made its first report on March 
15 and its final one on May 18, 1948. How- 
ever, there was no work stoppage since 
a final settlement was obtained on June 15. 


In a dispute between five packing com- 
panies and the United Packinghouse Work- 
ers, CIO, a board was appointed on March 
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15, 1948, and rendered its report on April 8. 
The companies had originally offered a nine- 
cents-an-hour increase, which was the settle- 
ment reached with other unions in the field. 
No injunction was obtained in this case, and 
a strike was called which extended from 
March 16 to May 21. On that date the 
union accepted the nine-cents-an-hour set- 
tlement. 


Another dispute in March, 1948, con- 
cerned the bituminous coal operators and 
the United Mine Workers. A board of in- 
quiry was established under the Taft-Hart- 
ley Act on March 23, although the work 
stoppage had started on March 15. On March 
31 the board made its report in which it found 
that the stoppage was not an independent ac- 
tion of the miners acting individually and 
separately and that the stoppage had precipi- 
tated “a crisis in the industry and in the 
nation as a whole.” 


On April 3 the federal district court in 
Washington issued a temporary restraining 
order directing the parties to resume collec- 
tive bargaining and instructing the union 
to order the miners to return to their jobs. 
This order was not obeyed, and the court 
later fined the union $1,400,000 and the 
president of the Mine Workers $20,000 for 
contempt. The strike was finally terminated 
on April 24 with an agreement on a $100 
a month pension plan and the selection of 
Senator Bridges as a neutral trustee. 


On May 18, 1948, a board was convened 
in a dispute between American Telephone 
and Telegraph, Long Lines Division, and 
American Union of Telegraph Workers, 
CIO. This dispute was settled by the parties 
in collective bargaining before hearings were 
held. There was no work stoppage. 


On June 3, 1948, another board was estab- 
lished in a dispute between shipping com- 
panies of the Atlantic, Pacific and Gulf 
coasts and the Great Lakes; and Interna- 
tional Longshoremen’s and Warehousemen’s 
Union, CIO, and six other unions. All of 
the national emergency procedures were 
utilized in this dispute. The board’s first 
report was submitted on June 11. Its final 
report was submitted on August 13. The 
employers’ last offer was a wage increase of 
five cents an hour. The union had asked 
for 18 cents. A strike was called on Septem- 
ber 2 and was not terminated until Decem- 
ber 5 with a settlement of a 15-cents-per- 
hour-wage increase for longshoremen. 


On June 19, 1948, in another dispute be- 
tween the bituminous coal operators and 
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the United Mine Workers a board was 
convened. In this dispute the issues were 
wages and contributions to the welfare 
fund. On June 24 the board reported that 
a strike had been averted by a voluntary 
agreement reached by the parties. 


On August 17, 1948, a board was con- 
vened in a dispute between the East Coast 
shipping operators and International Long- 
shoremen’s Association, AFL. Again, all of 
the procedures of the Taft-Hartley Act were 
invoked. The board’s first report was sub- 
mitted on August 20 and its final one on 
October 21. The employers’ final offer was 
an increase of ten cents an hour. A strike 
was called on November 10 and lasted until 
November 27. The settlement provided for 
a wage increase of 13 cents an hour and 
1914 cents an hour overtime, as well as 
other benefits. 


In a third dispute between the bituminous 
coal operators and the United Mine Workers 
a board was convened on February 6, 1950. 
This had been precipitated by work stop- 
pages extending from September 19 to No- 
vember 9, 1949; on December 1 and 2, 1949; 
and scattered stoppages between January 1 
and February 5, 1950. Late in January, 
1950, the White House had proposed estab- 
lishing a nonstatutory fact-finding board 
to investigate and make recommendations, 
but this had been rejected by the union. 


Following this, the Taft-Hartley board 
had been convened, but on the same day, 
February 6, the union called an official 
strike. On February 11 the board rendered 
its report indicating that the dispute was 
principally over the wage and welfare con- 
tribution issues. On that same day a federal 
injunction was obtained with which the 
union refused to comply. On March 2 the 
union was found not guilty of contempt, and 
on the following day the President asked 
the Congress for special legislation to per- 
mit the government to seize and operate 
the mines. However, three days later, on 
March 6, the strike was settled, providing 
for a substantial wage increase and increased 
contributions to the union’s welfare fund. 


The effectiveness of the fact-finding boards 
established under the Taft-Hartley Act is 
open to question. In several instances.it is 
apparent that the parties engaged in a pro- 
cess of waiting each other out and that the 
long and elaborate procedures merely put 
off the day of reckoning. In some cases 
the board was able to mediate a settlement. 
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Here are some of the principles | 
think it is important we continue in 
law: The encouragement of collec- 
tive bargaining; the right to strike; an 
advance notice before a strike is 
called; a requirement that both unions 
and employers live up to their con- 
tracts; the assurance that members 
of unions get a regular report on 
their organization's finances. 


—Dwight D. Eisenhower 





When we recall that the Federal Media- 
tion arid Conciliation Service is expressly 
directed to use its facilities during the in- 
junction period, it is interesting to note that 
in its first annual report the federal service 
states it “has found that appointment of a 
board of inquiry in advance of the stoppage 
deadline and the scheduling of hearings 
before such a board has the effect of inter- 
fering with the collective bargaining of 
the parties, particularly in relationships in 
which it is traditional not to reach a settle- 
ment until the eleventh hour.” The service 
goes on to state that it cannot mediate 
effectively when the representatives of the 
parties are before a board of inquiry or 
when they are awaiting the report of the 
investigation of such a board. The service 
alsc comments, on the basis of its experi- 
ence during 1948, that “despite the great 
national importance of several disputes, 
relatively little publicity was given to, or 
public notice taken of, the reports of the 
boards of inquiry.” 


With respect to the 80-day period of 
operations under injunction, the service con- 
cluded that such a period tended to delay 
rather than facilitate settlement of the dis- 
putes. In its report, it said: “Parties unable 
to resolve the issues facing them before a 
deadline date, when subject to an injunction 
order, tend to lose a sense of emergency 
and to relax their efforts to reach a settle- 
ment. They wait for the next deadline date 
(the date of discharge of the injunction) to 
spur them to renewed efforts. In most in- 
stances efforts of the Service to encourage 
the parties to bargain during the injunction 
period with a view of early settlement, 
falls on deaf ears. Further, the public ap- 
pears to be lulled into a sense of false 
security by a relatively long period of 
industrial peace by injunction and does not 
give evidence of being aware of a threat 
to the common welfare which would pro- 
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duce a climate of public opinion favorable 
to settlement.” 


Perhaps the greatest weakness of the Taft- 
Hartley Act’s fact-finding provisions is the 
prohibition against recommendations. To 
act as a mere recording device is to do no 
more than any good newspaper would have 
done in the circumstances—state the posi- 
tions of each of the parties. Any contribu- 
tion by such a board, without power of 
recommendation, would have to be in the 
area of mediation. Since other services 
already exist to perform this function on a 
full-time basis and since the board holds 
no threat of public recommendation over 
the heads of either of the parties, it is 
questionable whether it performs any real 
function. It is perhaps for this reason that 
the President has been more inclined to 
use nonstatutory boards in the hope that 
their power of recommendation will serve 
to bring the parties into agreement. In this 
respect it is interesting to note that while 
using Taft-Hartley boards three times in 
the coal industry, the President has never 
used it in the steel industry but has rather 
used a nonstatutory board or procedures set 
up under the Defense Production Act. 


Minnesota Labor Relations Act 


Minnesota is a good example of a state 
which uses fact-finding in order to prevent 
serious disputes from occurring. In 1939 
the Minnesota Labor Reiations Act was 
passed. This is an omnibus act covering 
representation matters, unfair labor prac- 
tices, conciliation, arbitration, fact-finding, 
jurisdictional disputes and the like. We 
are here concerned only with the fact-find- 
ing procedures. 


The law requires a union desiring to 
change or negotiate a collective bargaining 
contract to serve notice on the employer 
and vice versa. Should the parties desire 
to engage in a strike or lockout, a ten-day 
notice thereof must be served in writing on 
the other party as well as the state’s con- 
ciliator. Upon receipt of such notice the 
labor concilator calls a conference and tries 
to adjust the dispute. The parties must 
participate in such meetings during the ten- 
day period. If the dispute occurs in an 
industry which affects the public interest 
the conciliator must notify the governor. 
Such industries include “any industry, busi- 
ness or institution engaged in supplying 
the necessities of life, safety or health, so 
that a temporary suspension of its opera- 
tion would endanger the life, safety, health 
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or well-being of a substantial number of 
people of any community.” 


Upon receipt of notice from the labor con- 
ciliator, the governor may appoint a com- 
mission “to conduct a hearing and make a 
report on the issues involved and the mer- 
its of the respective contentions of the 
parties to the dispute.” The commission, 
which is tripartite in nature, must submit 
its report within 25 days and strikes or lock- 
outs are prohibited. The governor may 
make public the commission’s report if he 
so desires. If a commission is not appointed 
within five days after the governor receives 
notification from the conciliator, either party 
is free to strike or: lockout. A comprehen- 
sive analysis of the operations of this sec- 
tion of the law was made by Jack W. 
Stieber, and published as Bulletin 9, by the 
Industrial Relations Center of the Univer- 
sity of Minnesota in 1949. Mr. Stieber bases 
his observations on the study of 52 cases 
in which fact-finding commissions were 
appointed between May, 1946, and March, 
1948. The first observation concerns the 
area in which this part of the law has been 
used. Although the act specifies “affecting 
the public interest,” it was actually used 
most frequently in disputes affecting hotels 
and restaurants in which 15 commissions 
were appointed. It was also used in disputes 
arising in retail establishments, optical firms, 
newspapers and laundries. Even delivery 
of concrete and hatching of baby chicks 
were declared to be affected with the public 
interest. Mr. Stieber concludes that there 
was considerable basis for criticism of the 
administration of the Minnesota act in this 
connection, at least as of 1949. 

During its first vear of operation, the 
conciliator responsible for administering 
this law reported that none of the ten 
commissions acted as conciliatory bodies. 
In conjunction with this he noted that none 
of these cases were settled during the 
hearings. However, the following year, with 
a new conciliator in charge, the role of the 
commissions changed, and in four cases a 
settlement was effected during the course 
of the hearings. Since then, commissions 
have continued at one time or another to 
act as conciliatory bodies. Although the 
tripartite nature of the boards has not been 
criticized, the question has been raised 
whether by its nature the tripartite panel 
is not essentially a mediation panel rather 
than a fact-finding one. 


The role of the party representative on 
the commissions becomes important in the 
acceptance or failure to accept fact-finding 
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recommendations. It was found that when 
the labor member dissents from the final 
report, the employees were likely to reject 
the recommendations, and similarly with 
the employer group. Unanimous reports 
were found to have the best chance of 
acceptance. 


In most cases governors have intervened 
in the disputes following the rejection of 
fact-finding commissions’ recommendations. 
In other cases the conciliator himself in- 
tervened again and used the recommenda- 
tions as a basis for helping the parties 
arrive at an acceptable formula. It was 
found that usually when the recommenda- 
tions were unacceptable to labor, the final 
settlement was somewhat above the rec- 
ommendations. There was also some evi- 
dence that fact-finding reports were used 
as face-saving devices which enabled union 
representatives to accept settlements below 
the terms insisted upon by their members. 


In considering the effect upon collective 
bargaining of the fact-finding provisions of 
the Minnesota law, there was detected a 
definite tendency on the part of certain 
unions and employers to hold back pro- 
posals and counter-proposals during the 
course of the negotiations so as not to hurt 
their position when they appeared before a 
fact-finding commission. Experienced rep- 
resentatives of the parties discovered that 
commission recommendations most often 
fell between the union’s lowest demand and 
the company’s best offer. Under such 
circumstances both parties, knowing they 
are to appear before a fact-finding com- 
mission, hesitate to make known their final 
positions. 


It was also found that some unions ap- 
pear to be especially attracted to fact-find- 
ing commissions, one of them appearing 
in 15 cases in less than two years; another 
in 11; and a third in eight. A tendency 
was observed on the part of such organiza- 
tions to model their bargaining procedure 
in order to encompass the fact-finding pro- 
cedures of the law. Stieber concludes that 
while there can be no doubt that fact- 
finding commissions have served to avert 
some work stoppages, fact-finding itself has 
often stood in the way of free collective 
bargaining. 

In this regard, the latest (Twelfth) An- 
nual Report of the Division of Conciliation 
of the State of Minnesota is of real inter- 
est. Harry L. Hanson, labor conciliator, 
in this report shows ten disputes referred to 
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fact-finding commissions during the fiscal 
year ending June 30, 1951. One resulted 
in a work stoppage after the release of the 
report, and three resulted in the acceptance 
of the commission’s recommendations. More 
significant is the following statement: “In 
the past three years there has been a con- 
tinued decrease in the number of disputes 
referred to fact-finding commissions. This 
section of the law has been given a more 
strict interpretation in an attempt to make 
it more effective.” A table accompanying 
the report shows 40 fact-finding commis- 
sions established in 1948-1949, 15 in 1949 
and ten in 1950-1951. 


Defense Production Act 


The Defense Production Act of 1951, 
among other things, established the Wage 
Stabilization Board as the body entrusted 
with the job of stabilizing wages in an 
economy threatened by inflation. Although 
its primary function is to issue regulations 
which will control the wage pattern in the 
nation’s economy, it was also entrusted 
with a dispute-settlement function, by ex- 
ecutive order, early in 1951. Disputes 
threatening seriously to affect the defense 
effort can be routed to the board in either 
of two ways. The President can certify 
such a dispute to the board, in which event 
the board would transform itself from a 
tripartite policy-making body on wages 
and similar matters toa tripartite fact- 
finding board with authority only to make 
nonbinding recommendations in disputes 
between employers and unions. After much 
debate in Congress and elsewhere, the issues 
which could be turned over to the board 
for recommendations were not limited to 
wages or economic matters. The second 
method of presenting a dispute over the 
terms of a contract to the board was an- 
nounced on November 4, 1951, after con- 
sultation with federal and state mediation 
services. In essence, this provides that 
employers and unions may voluntarily agree 
to.submit disputes for final and binding 
decision, that is, for arbitration, if the 
board were assured that work and produc- 
tion would be continued or, if interrupted, 
would be resumed and if the firm in ques- 
tion were engaged in important war work. 
Parties to a dispute may also voluntarily 
submit the unresolved issues to the board 
for recommendation, that is, fact-finding, 
if the board were satisfied that the making 
of such recommendations would lead to a 
final settlement and that production would 
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be continued or, if interrupted, would be 
resumed. 


Details for presentation of disputes fall- 
ing in the last two categories were con- 
tained in a document entitled “Procedure 
for Handling Disputes Voluntarily and 
Jointly Submitted to Wage Stabilization 
Board.” Important in these procedures is 
a proviso that before accepting jurisdiction 
the Wage Stabilization Board would receive 
a report by a federal or state mediation 
agency setting forth the issues in dispute, 
the position of the parties therein and the 
manner and extent to which negotiations, 
bargaining, mediation and conciliation had 
been employed to resolve the dispute. The 
implication is that a dispute will not be 
accepted unless all such means have been 
fully explored and exhausted. 


Up to this date very few disputes have 
been voluntarily submitted to the board 
and there is insufficient evidence to warrant 
making any observations or drawing any 
conclusions. However, a number of im- 
portant disputes have been certified to the 
board by the President, and these deserve 
some comment. 


A contract between the United Steel- 
workers of America, CIO, and the basic 
steel industry came up for renegotiation 
this past winter (1951). There were at 
least 22 issues in dispute on which the 
parties had been unable to reach agreement. 
The union called a special convention on 
January 3, 1951, in order to set up plans 
for a strike and the Federal Mediation 
Service conducted two or three days pro 
forma conciliation, following which the di- 
rector of that service referred the case to 
the President. He, in turn, referred it to 
the Wage Stabilization Board which ap- 
pointed a special tripartite panel for the 
purpose of holding hearings, finding of 
facts, and reporting back to the full mem- 
bership of the Wage Stabilization Board. 


Following extensive hearings by the 
panel and operating under a strike deadline 
established by the union, the Wage Stabili- 
zation Board met night and day for a week 
(to the point where its chairman collapsed 
from exhaustion) and came up with a series 
of recommendations for a “fair and equi- 
table” settlement on March 20, 1952. In 
releasing these recommendations, the WSR 
chairman said, in part: “In all its recom- 
mendations the Board has sought to arrive 
at a conclusion conforming to its best esti- 
mate of what the parties would have arrived 
at in free collective bargaining, subject to 
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The unions are not ends in them- 
selves, but bargaining agents of em- 
ployees charged with seeing that the 
employees get what's right, by all 
the proper standards, in return for 
their skill, care and effort.—From a 
General Electric employee relations 
news letter. 





the principles of wage stabilization. 

The nation cannot afford a steel shut-down. 
I believe that with wisdom, tolerance, and 
self-restraint the parties can make use of 
the Board’s recommendations in seeking a 
sensible and constructive settlement of their 
entire dispute... .” 


In all, the board made recommendations 
on 17 major issues. In only three of these 
was the recommendation unanimous. The 
industry members dissented in ten of the 
recommendations including the most vital 
ones such as wages, union security, geo- 
graphical differentials, shift differentials, 
holidays, vacations, hours of work and 
overtime, incentives and the like. 


The labor members dissented in the re- 
maining cases including a recommendation 
that all remaining issues be returned to the 
parties. The industry members, in their 
brief statement to the press on March 20, 
said in strong language that these recom- 
mendations of the labor and public mem- 
bers did not constitute a fair and equitable 
settlement and avowed that the exercise of 
a dispute function by this board was “en- 
tirely antagonistic to the principles of 
stabilization.” They further said that in 
recommending that the employers grant a 
union shop “the Board has prejudged an 
issue which belongs in the field of collec- 
tive bargaining.” 

The CIO members of the board, on the 
other hand, said: “This series of recom- 
mendations offers a solid foundation upon 
which the parties should be able to work 
out a sound, fair, honest collective bar- 
gaining agreement... .” 

In his statement to the press the chair- 
man of the WSB indicated the procedure 
followed in order to arrive at recommenda- 
tions. This procedure, in essence, con- 
sisted of the public members arriving at 
what they considered to be a fair set of 
conclusions and then attempting to obtain 


agreement from the industry and labor 
members. Failing in this attempt, com- 
855 











promises were reached in order to obtain 
a “majority.” Thus on the union shop 
issue the final recommendation was not one 
which the public members felt was proper, 
but represented the compromise which came 
closest to their conclusions. A_ similar 
process was followed in determining the 
recommendation on wages. 


This type of procedure in fact-finding 
raises serious questions concerning the 
nature of fact-finding boards» Where 
mediation is the primary goal and tech- 
nique, it appears that it is possible for 
tripartite boards to operate effectively, but 
where the goal is a set of recommendations 
which must have behind them the prestige 
and weight of the government, should the 
board be forced to compromise what may 
be to the best interest of the public before 
it ever makes recommendations? Should 
not compromise be made at either the bar- 
gaining table in a genuine attempt to re- 
solve a dispute before fact-finding, or at 
the same bargaining table after the public 
has spoken through the fact-finding board? 
Should not public members of a fact-finding 
board have the exclusive responsibility for 
speaking in the name of the public or the 
government? The answers to these ques- 
tions are implied in the questions themselves. 


On another line, should the fact-finding 
process itself be used in cases where no 
true collective bargaining has been at- 
tempted? It is agreed by most observers 
that in this steel dispute the parties made 
no real effort at compromising their differ- 
ences. They knew beforehand the case 
would go to the fact-finding board, and 
they acted accordingly. The same was true 
with the same parties in 1949, except that 
there the issues were pensions and the 
welfare fund. A nonstatutory fact-finding 
board held extended hearings and rendered 
a lengthy report which became the basic 
demand of the union when it went on strike. 


The years 1951-1952 would seem to have 
brought a repetition of this set of events 
except this year the public and labor mem- 
bers of the WSB are the ones who have 
made recommendations which the union has 
adopted as its basic demands. Instead of 
permitting a strike, however, the Presi- 
dent seized the steel mills in the name of 
the government. 


The function of fact-finding as a final 
measure or last resort appears to have dis- 
appeared insofar as its use in the steel 
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industry is concerned. In fact it would 
seem that fact-finding has replaced collec- 
tive bargaining, mediation and concilation 
in this area. If this is true, there would 
appear to be good reason to reconsider the 
role of the WSB in fact-finding and the 
frequent use of the process as it has de- 
veloped in the steel industry and other 
fields. 


Atomic Energy Commission 


Another example of the use of fact-find- 
ing to prevent strikes or stoppages may be 
found in the procedures developed by the 
Atomic Energy Commission. The machin- 
ery for the handling of disputes in govern- 
ment-owned privately-operated atomic ‘energy 
installations is described in the “Report of 
the President’s Commission on Labor Rela- 
tions and the Atomic Energy Installations,” 
and is discussed at some length by Donald 
B. Straus, in National Planning Associa- 
tion Pamphlet No. 71, entitled The Develop- 
ment of a Policy for Industrial Peace im 
Atomic Energy. 

The most important aspects of the ma- 
chinery include, first of all, the establishment 
of a labor relations panel of three im- 
partial members appointed by the Presi- 
dent. (This number has been increased 
recently to six.) This panel is empowered 
to take jurisdiction of any dispute in which 
collective bargaining and conciliation have 
been unsuccessful and which threatens to 
interfere with an essential part of the atomic 
energy program. The parties are not to 
change the terms and conditions of employ- 
ment while the panel has jurisdiction of the 
dispute or for thirty days after recom- 
mendations are made, should that technique 
be used. It is stated in the explanation of 
the procedure that “it is a basic purpose of 
the proposed plan that resort to the Panel 
is not to be thought of as a customary or 
easily available part of the management- 
labor relationships. The creative possibili- 
ties of responsible collective bargaining 
should always be jealously preserved. The 
parties should not be encouraged or allowed 
to evade their own primary responsibility 
to meet their own problems and to settle 
them by mutual agreement.” 

The panel is given complete freedom to 
use any technique it can devise in order to 
resolve a given dispute. This includes 
mediation, voluntary arbitration, referring 
a dispute back to the parties and the like. 
However, if the panel is unable to bring 
about a voluntary agreement, “it may, in its 
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discretion, proceed to recommend such 
terms and conditions of settlement as the 
Panel may deem appropriate ... .” 


In explaining the philosophy behind the 
establishment of this machinery, Mr. Straus 
says: “It was felt that if the possible re- 
sults of submitting the case to the panel 
were very indefinite, then the parties would 
be less eager to relinquish their own re- 
sponsibility for working out a solution... . 
Panel recommendations are by no means an 
assured part of the process nor, once given, 
are they binding... .” 


Between June 1, 1949 and December 1, 
1951, thirty-three disputes have come to the 
attention of the Atomic Energy Labor 
Relations Panel. Of the first ten cases, one 
resulted in the panel exercising its author- 
ity to make recommendations. This was 
a dispute over the assignment of work at 
two new plants and involved contending 
CIO and AFL unions. The panel sat as a 
fact-finding board and listened to the argu- 
ments of the four interested parties, as 
well as the Atomic Energy Commission. It 
then decided that the case called for formal 
recommendations which it proceeded to 
make. The recommendations were accepted 
by all concerned and the dispute was settled. 


Between June 1 and November 30, 1950, 
six more disputes were resolved through 
the use of the recommendation machinery, 
but since that date only one matter has 
required this type of handling. Thus, of 33 
cases to come before the panel, eight have 
involved the use of recommendations. In 
many of these disputes, the panel first 
assisted the parties to resolve as many 
issues as possible, and did not consent to 
use its powers of recommendation until a 
substantial narrowing of the area of dispute 
had been accomplished. In reviewing the 
semiannual reports of the panel, the writer 
did not observe any situations in which 
the parties failed to accept the_ recom- 
mendations of the panel. It is apparent 
that the use of this machinery has been 
reserved for cases in which there is a 
strong likelihood that recommendations 
will finally resolve the dispute. 


Moreover, the philosophy and thinking 
which prompted the members of the panel 
to make the use of fact-finding indefinite 
have a bearing on the general subject of 
this article. The AEC panel obviously 
believes that fact-finding is a last resort in 
important bor disputes in the atomic 
energy industry. Realizing this, it has done 
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its utmost to assure the utilization of full 
collective bargaining processes, as well as 
mediation and conciliation techniques be- 
fore allowing itself to become a fact-finding 
board. By encouraging other means of 
settling disputes and making itself “hard to 
get” as a fact-finding agency, the panel 
enhances the effectiveness of fact-finding 
in the cases in which it will be used. The 
parties, therefore, will most likely bargain 
with each other in good faith and exhaust 
mediation and conciliation techniques, and 
by so doing create a situation in which 
fact-finding will be able to function most 
effectively. 


Voluntary Usage 


Occasionally, fact-finding as a technique 
to avert work stoppages will be utilized by 
employers and unions on a voluntary basis. 
Such boards created by the parties are not 
common. Recently one was created in New 
York City by the joint action of the Trans- 
port Workers Union of America, CIO, 
Local 100, and eight private transit com- 
panies headed by the New York City Omni- 
bus Corporation. In November, 1951, the 
union threatened to go on strike in order 
to obtain a 40-hour week for its members 
employed by nine privately-owned transit 
companies in New York City. In effect at 
the time was a two-year agreement which 
contained a no-strike, no-lockout clause and 
which did not expire until December 31, 
1952. The agreement provided, among 
other things, for an impartial chairman to 
act as the final step in the grievance 
procedure. 

The strike was called off by the union on 
the basis of an agreement with eight of the 
nine companies which provided that the 
parties would submit the dispute, on a 40- 
hour week to the impartial chairman, Mr. 
Theodore W. Kheel, for his study and rec- 
ommendation. These recommendations were 
not to be binding on any of the parties. 


In accordance with this agreement, the 
impartial chairman held public hearings 
which extended over four days and there- 
after issued his recommendations. The 
recommendations included findings that the 
union had no right to strike and that there 
was a strong case, both morally and realis- 
tically, for the introduction of a 40-hour 
week. He recommended that the parties 
should immediately begin negotiations to 
solve the problems surrounding the intro- 
duction of the 40-hour week, that the com- 
panies should grant this introduction of 
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the shorter hour week by July 1, 1952, in 
exchange for an extension of the existing 
contract for one year and, finally, that the 
Board of Estimate and the Mayor of New 
York City take appropriate action to assist 
and enable the companies financially to 
make all this possible. 


This was a unique use of fact-finding in 
three aspects: First, the “fact-finder” was 
an individual, not a board, and was ap- 
pointed outside the auspices of federal, state 
or local government; second, the “fact- 
finder” was a person appointed by volun- 
tary agreement and request of the parties 
to the dispute; third, the dispute itself 
arose under circumstances which made a 
strike or lockout illegal under the terms 
of an existing contract. It is unlikely that 
a combination of such circumstances would 
be repeated elsewhere. It may also be 
observed that there is terrific public pres- 
sure in New York City on both union and 
management in the transit industry due to 
the vital nature of its operations. However, 
it may be that in industries or fields which 
have as close a relationship to the general 
public as does surface transportation in 
New York, this voluntary fact-finding tech- 
nique may be utilized. It is one step short 
of arbitration and as such may be more 
palatable to employers or unions who find 
arbitration not to their liking. It may also 
serve aS a means of putting pressure on 
public bodies, such as the Board of Esti- 
mate, which are important factors in indus- 
tries like public transportation. 


SETTLING STRIKES 


Six areas have just been described in 
which fact-finding is used to prevent or 
avert strikes and work stoppages. The 
second field in which the process is used 
most frequently is in strike settlement. 
The emphasis in New York State has been 
on the latter use of the process, and since 
the author is most familiar with at least 
recent New York history, it will be taken 
as an example and illustration of this aspect 
of the subject. It should be remembered, 
of course, that fact-finding has been used 
on both the federal and state levels through- 
out the country as a means of bringing 
work stoppages to a conclusion. 


History of Legislation 


There has been a series of changes in the 
New York law with respect to the adjust- 
ment of labor disputes as well as the use of 
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fact-finding. As a matter of fact, arbitra- 
tion was the exclusive subject matter in 
the first statute, which was passed in 1886. 
The next year the law was changed to 
provide for mediation, arbitration and “in- 
vestigation.” According to a preliminary 
study by Professor Vernon Jenson of Cor- 
nell University, there were some 20-odd 
“investigations” made between 1887 and 
1897. Investigation was confined to dis- 
putes where the facts were still in some 
doubt and where mediation had failed. In- 
vestigations covered both small and large 
disputes, and the effect on the public did 
not seem to be used as a criterion. To a 
student of fact-finding under the current 
Taft-Hartley law, it is interesting to note 
that this first board of mediation and arbi- 
tration made no findings of fact but simply 
made a record of the positions of each side 
and presented a transcript to the legislature. 


In 1897 this part of the law was amended 
to permit the board to make findings and 
recommendations. In 1901 the board was 
abolished as an independent agency . and 
its functions transferred to the Commis- 
sioner of Labor and two associate com- 
missioners. These three retained the power 
of investigation. In 1909 a provision was 
written into the labor law of the State of 
New York defining the general powers and 
duties of the Industrial Commissioner. This 
provision is now contained in Article 2, 
Section 21, of the present labor law, and in 
Subdivision 4 provides that the Industrial 
Commissioner “shal! inquire into and report 
on the causes of all strikes, lockouts, and 
other industrial controversies and labor 
disputes, and may appoint boards of inquiry 
for that purpose.” 


In 1941 the legislature was presented 
with a bill by the Joint Legislative Com- 
mittee on Industrial and Labor Conditions 
which amended the labor law with respect 
to the establishment of boards of inquiry. 
This new law (known as Article 22 of the 
New York State Labor Law) expanded 
and clarified the functions of boards of in- 
quiry in labor disputes. In view of the use 
of such boards as a means for settling 
strikes, rather than preventing them, it may 
be useful to quote some of the language 
used by the joint legislative committee to 
support its recommendations. In a legisla- 
tive document (1941, Number 51) the com- 
mittee said: 


“Certain situations arise in the field of 
labor relations where either or Hoth parties 
refuse the offer of mediation, thereby pro- 
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longing strikes or lockouts. It has been 
suggested that, in this type of situation 
where the public interest is seriously af- 
fected and all offers to settle the dispute 
by ordinary means have been rejected, the 
Industrial Commissioner be empowered to 
appoint a fact-finding board with the powers 
of subpoena and investigation to determine 
the merits of the dispute and to bring them 
to the attention of the public. It is not 
intended that this board should have any 
sanction or penal powers, but rather that 
the procedure depend for its effectiveness 
upon the fact that the truth about the 
particular situation would be brought to 
public attention and that public opinion 
would force the parties to seek a settlement. 
This procedure should not, of course, be 
employed in every strike or lockout but 
only in extraordinary situations and in the 
case of strikes and lockouts in certain in- 
dustries where the suspension of operations 
would vitaliy affect the public. 


“A similar technique has been employed 
for years in England and . . . has worked 
effectively, although resorted to very in- 
frequently. On only 20 occasions within 
the past 20 years did the Minister of Labor 
find it necessary to convene such ‘courts 
of inquiry. The mere existence of this 
power has prevented either side to a dispute 
from taking an unreasonable position which 
could not be well supported before the 
general public, once the facts were known.” 


Introduction of Article 22 was supported 
by the then members of the New York 
State Board of Mediation. There was sub- 
stantial opposition to passage of the bill 
by both wings of organized labor. This 
opposition was not based on a dislike for 
specific provisions of the act but rather on 
a fear that an industrial commissioner, 
antagonistic towards labor, might appoint 
unfriendly individuals to membership on 
boards of inquiry. However, in spite of 
this opposition the bill was passed and 
became part of the laws of the state in 1941. 


The most important part of the act is 
contained in Section 800 which reads as 
follows: 


“Where any strike, lockout, or other 
labor dispute exists or is apprehended, the 
commissioner, for the purpose of inquiring 
into the cause and circumstances of the 
dispute may, if he thinks fit, refer any mat- 
ters appearing to him to be connected with 
or relevant to the dispute to a board of 
inquiry appointed by him for the purpose 
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of such reference; and the board shall, 
either in public or in private, at his discre- 
tion, and at any place within the State, 
inquire into the matters referred to it and 
report thereon to the commissioner. Pro- 
vided, however, that no such reference shall 
be made unless and until there shall have 
been filed with the commissioner a certif- 
icate of the State Board of Mediation stat- 
ing that its efforts to effect a voluntary 
settlement of the dispute have been un- 
successful.” 


The Industrial Commissioner is given the 
power to appoint members to a board of 
inquiry, make rules regulating the pro- 
cedure of the board and provide for the 
compensation of its members. Subpoena 
power is given to such boards and it is 
further provided that after the investiga- 
tion the board of inquiry shall make a final 
report to the commissioner, in addition to 
which it may make interim reports. The 
final report shall be made public unless the 
dispute is terminated or adjusted previously. 


New York Cases 


Between 1935 and April, 1952, there were 
eight cases in which fact-finding played a 
role. Each of these will be discussed here 
briefly. 


The Brooklyn Daily Eagle. In mid-1937, 
the Brooklyn Daily Eagle and the News- 
paper Guild of New York, Local 3, com- 
menced negotiations for the terms of a 
collective agreement. These negotiations 
extended over a period of several months. 
Little progress was made and as a result 
the union called a strike on September 13, 
1937. The New York State Board of 
Mediation offered its services to the par- 
ties immediately but received indications 
that the employer preferred negotiating 
without any assistance. The second offer 
of the board’s services resulted in bringing 
the parties together and joint conferences 
were held on September 20, 22, 24, 25, 27 
and 29, 1937. The chairman of the media- 
tion board, Mr. William H. Davis, acted as 
mediator in this dispute which soon became 
the most prominent labor dispute going on 
in New York at the time. 


Mediation sessions were conducted through- 
out October and November to no avail. 
Finally, on November 18, 1937, after dis- 
cussion with Mayor Fiorello H. LaGuardia, 
Chairman Davis, of the mediation board, 
suggested to the Industrial Commissioner 
of New York State, Elmer F. Andrews, the 
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establishment of a body whose function 
would be to develop all the facts as to the 
cause of the strike and of the existing state 
of disagreement and make these facts avail- 
able to the public. 


Under date of November 24, 1937, Com- 
missioner Andrews designated Arthur S. 
Meyer, then a member of the mediation 
board, to initiate and carry on a “thorough- 
going and complete investigation of the dif- 
ferences between the Brooklyn Daily Eagle 
and the Newspaper Guild of New York, 
Local 3.” The commissioner empowered 
Meyer to associate with himself in this in- 
vestigation “two impartial citizens approved 
by the disputing parties, or if that proves 
impossible of achievement, I will personally 
join with the Chairman of the Board of 
Mediation and the Mayor of the City of 
New York in ‘selecting your associates.” 
The commissioner concluded: “I am very 
hopeful that your efforts will result in an 
early agreement and that the two-month 
old strike of editorial and business office 
employees of the newspaper may be ter- 
minated to the satisfaction of all concerned,” 


Mr. Meyer never convened his fact-finding 
board. What occurred is reflected in a 
letter he later submitted to the Industrial] 
Commissioner which read, in part, as fol- 
lows: “On November 24, you designated 
me to initiate and carry on an inquiry in 
relation to the Brooklyn Daily Eagle strike. 
Since I soon realized that mediation was 
possible, I never actually formed the board 
of inquiry, but instead held a series of in- 
formal conferences with the management 
and the Guild which finally resulted in a 
strike settlement. = 

The contract was signed on December 23, 
a month after Meyer was appointed by the 
Industrial Commissioner and about three 
months after the strike was called. It 
provided, among other things, for the 
reinstatement of all striking employees, estab- 
lishment of a 40-hour five-day week, over- 
time, vacations and severance pay, and it 
was to remain in force and effect for a 
period of one year. 


While technically no fact-finding occurred 
in this case, it would appear that mediation 
did not actually become effective until it 
was backed up by the threat or announce- 
ment of the establishment of a fact-finding 
body. Since mediation efforts of the chair- 
man of the mediation board, as well as the 
Mayor of New York, had proved fruitless, 
it would appear that the change in the 
situation was caused by this announcement. 
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“. .. | can't help feeling that if the 
workers in America ever did own 
the tools of production, all of us 
would quickly learn a few very funda- 
mental and very simple economic 
truths that have somehow escaped a 
great many of our people. We 
would learn that this endless conflict 
between owner and worker is the 
sheerest unadulterated folly; for when 
we fight over profits, we are fighting 
over peanuts.” 

—Benjamin F. Fairless 





Another interesting aspect of this case, 
as noted from the files, is that a specific 
request was made by Mr. Meyer, as the 
chairman-elect of the fact-finding body, that 
his two associates be public figures rather 
than representatives of labor or manage- 
ment. It was his belief that only citizens 
truly representing the public in this type 
of dispute could make the kind of investiga- 
tion which was needed. As it turned out, 
of course, the appointment of Meyer him- 
self, acted as sufficient incentive to the par- 
ties and gave him the leeway to mediate 
the entire matter successfully. 

Ludwig Baumann, In October, 1937, cer- 
tain employees of Ludwig Baumann & 
Company threatened to go on strike. They 
were represented by the Building Service 
Employees International Union, the Inter- 
national Brotherhood of Teamsters, the Re- 
tail Clerks International Protective Union 
and the Bookkeepers, Stenographers and 
Accountants Union. However, the strike 
threat was issued by the Furniture Work- 
ers Union. In June, 1937, a strike among 
400 men in the warehouse had been called 
and after two days resulted in a settlement 
with the aforementioned unions. This set- 
tlement provided that all questions relating 
to wages, hours and working conditions be 
submitted to arbitration. Thereafter a 
formal agreement of arbitration was drawn 
up in which Mr. Max Meyer was desig- 
nated as arbitrator. His award was made 
in July, 1937. 

Subsequently, the Furniture Workers 
Union, Local 76-B, claimed to represent 
the warehouse employees and stated that 
the Teamsters Union had not been prop- 
erly designated as bargaining agent and 
that the arbitration agreements had been 
entered into without the consent of the 
employees. 
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With another strike threatened, the state 
mediation board called all parties to a con- 
ference on October 11, 1937. The confer- 
ence was presided over by Max Meyer and 
Mabel Leslie, members of the mediation 
board, and Mr. Jules S. Freund, its execu- 
tive secretary. No agreement was reached 
at the conference and on October 15 the 
question of whether the agreement of arbi- 
tration was valid and binding upon the 
employees of the company was submitted 
to a three-member fact-finding board by 
the ‘Industrial Commissioner. 


This board was composed of Miss Mabel 
Leslie, a member of the mediation board, Sid- 
ney A. Wolff and Joseph W. Landes, both 
attorneys. The board held hearings and took 
evidence from all the parties to the dispute. 
It rendered a unanimous report on Octo- 
ber 22, 1937, in which it concluded that the 
arbitration agreements of June, 1937, were 
valid and binding upon the employees of 
Ludwig Baumann & Company. The con- 
tentions of the Furniture Workers were 
found to be without merit. 


In spite of the report, the Furniture 
Workers called a strike. After three weeks 
the strikers returned to work under the 
conditions previously in effect. 


In this case the fact-finding board was 
no more successful than the mediation 
board in finding a way to resolve the dis- 
pute. The principal issue, which concerned 
essentially a dispute between two rival 
unions, is undoubtedly one of the most 
difficult to resolve. Whether the fact-find- 
ing procedure might have more appropri- 
ately been withheld until after the strike 
was called is, of course, a matter of con- 
jecture at this late date. However, it 
should be noted that the recommendations 
and findings of the fact-finding board were 
those which the parties were forced to 
accept in the last analysis. 


F. W. Woolworth & Company. The CIO 
United Retail and Wholesale Employees of 
America, Local 1250, asked for a 10 per 
cent wage increase for 5,000 employees of 
F. W. Woolworth & Company in December, 
1937. The employer, with 124 stores in 
Greater New York, refused to grant the 
increase or make an offer of any kind. The 
state mediation board cailed two confer- 
ences at which no progress was made. On 
December 16 a strike was officially called, 
although only a relatively small number 
left work. There existed, however, a real 
danger of violence. 


Fact-Finding 


On this same day the Industrial Com- 
missioner, under his general powers, es- 
tablished a special fact-finding board with 
William H. Davis, chairman of the Board 
of Mediation, as chairman, Miss Mabel Les- 
lie, a member of the mediation board as the 


second member and Mrs. Elizabeth Cole- 
man, supervising inspector of the State 
Labor Department’s Bureau of Enforce- 


ment of Women and Child Labor Laws, 
as the third member. 


The fact-finding board held its first meet- 
ing on the following day, December 17. It 
found the employer much more amenable 
to compromise. Consequently, the board 
members turned to the task of trying to 
obtain a voluntary agreement rather than 
pursuing an investigation. They succeeded 
and arranged for an interim agreement 
which provided for the immediate termina- 
tion of the strike, rehiring of all strikers 
without discrimination and reopening ne- 
gotiations concerning the terms of the 
contract. 


While the parties bargained, the board, 
with their consent, instructed one of its 
members, Mrs. Coleman, to examine the 
payroll records in order to find out the ad- 
ditional cost of granting the union’s eco- 
nomic demands. A report on one such 
issue involving overtime was furnished the 
parties. 


The other reports were never submitted 
since a complete contract was agreed to by 
the employer and the union before the final 
report was written. 


One student of this subject, Walter P. 
Arenwald, in the Journal of Political Econ- 
omy, Volume 44, concluded that “the ap- 
pointment of the Board acted as an 
incentive to the parties to reach a voluntary 
agreement, and the Board itself not only 
served as an effective mediator, but also 
was able’ to furnish valuable information to 
the parties while they were negotiating a 
contract.” 


Woodlawn Cemetery. On May 20, 1938, 
the United Cemetery Workers of America, 
CIO, signed a contract with Woodlawn 
Cemetery. Subsequently, the union refused 
to recognize the terms of this contract as 
valid and binding. The executive secre- 
tary of the state mediation board, Mr. 
Jules S. Freund, attempted to mediate the 
dispute but after many sessions all efforts 
proved to be of no avail. A strike was 
called on August 4, 1938, and a few days 
later the Board of Mediation recommended 
to the industrial commissioner, Frieda S. 
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Miller, that a fact-finding board be estab- 
lished. On August 10 she acted in accord- 
ance with this suggestion and designated 
Michael Murphy, Deputy Commissioner of 
Labor, as chairman, Martin Cooper of the 
CIO Federation of Architects and Engi- 
neers and Randolph Catlin as members. 
Jules S. Freund was designated secretary. 


At the first session called by the fact- 
finding board, each side presented its ver- 
sion of the dispute. Apparently sensing 
the possibility of an agreement, the board 
then went into what can only be termed 
mediation sessions. The members of the 
board met separately with the representa- 
tives of either side. Following this, Mr. 
Cooper, the labor representative on the 
board, met separately with the union. The 
full board then had a private meeting with 
the employers. The upshot was that a 
settlement was obtained which provided for 
the reinstatement of 19 employees who had 
been laid off before the strike was called, 
the reinstatement of all strikers and the 
recognition by the union of the validity of 
all sections of the contract. 


The board never engaged in fact-finding 
as such, and since the strike was settled by 
a voluntary agreement of the parties, no 
final report was submitted to the Industrial 
Commissioner. 


In discussing this case with some of the 
persons directly involved in it, Mr. Aren- 
wald, in his article cited above, concludes 
that in large measure, responsibility for suc- 
cessfully mediating the dispute rested in the 
hands of Mr. Cooper, the labor representa- 
tive on the fact-finding board. The first 
“break” in the case came when Mr. Cooper, 
in a private session with the union represen- 
tatives, was able to persuade them to ac- 
knowledge the validity of most sections of 
the agreement. This, incidentally, appears 
to be the only case in which the Industrial 
Commissioner appointed a labor official to 
membership on a fact-finding board. For 
the particular dispute in question, the device 
would appear to have been effective. 
Whether it would have been equally ef- 
fective had the dispute not been so sus- 
ceptible of mediation is another question. 


Bell Aircraft Corporation. The first board 
of inquiry to be appointed under Article 
22 of the New York labor law was in a 
dispute between the Bell Aircraft Corpora- 
tion and UAW, Local 501. This board was 
appointed in 1949, eight years after passage 
of the law. 
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The contract between Bell Aircraft and 
the UAW, covering some 1700 members in 
the Buffalo plant, came up for renegotia- 
tion on April 12, 1949. Prior to that time, 
the parties had entered into negotiations 
and had tentatively agreed on certain 
changes in the existing contract. No final 
agreement had been reached by April 12 
and by consent of the parties the contract 
was extended a number of times, the last 
extension expiring on June 12, 1949. On 
the following day a strike was called by the 
union. 


The Federal Mediation and Conciliation 
Service, through its Buffalo office, had inter- 
vened in the negotiations prior to the strike 
and continued to mediate after the strike 
was called. They were unsuccessful in 
bringing the dispute to a conclusion, 


A back-to-work movement was initiated 
in August, and as a result a substantial 
number of strikers returned to their jobs, 
and a somewhat smaller number of new 
employees were hired. Violence flared, and 
a court injunction was issued which pro- 
hibited mass picketing, violence and dis- 
order. A considerable number of union 
leaders and members were subsequently 
indicted for various crimes allegedly com- 
mitted during the strike. The situation 
became so bad and so tense that the gov- 
ernor was called upon to send in state 
troops in order to maintain peace in the 
community. 


At this point, some time in September, 
1949, the governor instructed the state 
mediation board to enter the dispute and 
the Right Reverend John P. Boland, board 
member in Buffalo, thereupon conducted a 
series of meetings with union and company 
representatives. Various suggestions were 
made by Msgr. Boland, including a pro- 
posal to arbitrate the issues in dispute, but 
none of these were acceptable to both 
parties. 


As a consequence, early in October, 1949, 
the chairman of the state mediation board, 
Arthur S. Meyer, certified to Edward 
Corsi, Industrial Commissioner, the exist- 
ence of an emergency and recommended 
the establishment of a board of inquiry. 
On October 6 the Industrial Commissioner 
established such a board and appointed to 
it the following persons: Edmund E. Day, 
chancellor of Cornell University, chairman; 
Paul S. Andrews, dean of Syracuse Uni- 
versity Law School; Samuel P. Capen, 
chancellor of University of Buffalo; Charles 
Garside, New York attorney; and Elinore 
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An industrial society dedicated to the 
largest possible measure of economic 
freedom must keep firm faith in col- 
lective bargaining. Healthy collec- 
tive bargaining requires responsible 
unions and responsible employers. 
Weak unions cannot be responsible. 
That alone is sufficient reason for 
having strong unions. 

—Dwight D. Eisenhower 








M. Herrick, personnel director of the New 
York Herald Tribune. The writer (then 
assistant executive secretary of the state 
mediation board) was appointed secretary 
to the Board of Inquiry. The board con- 


‘vened immediately in Buffalo on October 


12. After a private session with Msgr. 
Boland to obtain background information 
concerning the situation and the person- 
alities involved, the board held public hear- 
ings for two days which were well attended 
and widely publicized. Each of the parties 
presented its version of the basis for the 
existing dispute and the newspaper head- 
lines reflected the charges of both parties. 


The public hearings served to delineate 
the many issues in dispute. After two days, 
however, it became clear that there was a 
real desire on the part of both employer and 
union somehow to find a way of settling 
the strike without either side losing face. 
Sensing this, the board closed its. public 
hearings and went into a series of private 
sessions with each side separately. These 
extended over two days and nights and re- 
sulted in the signing of a strike settlement 
agreement early in the morning of October 
17. This was ratified and approved by a 
vote of the membership of Local 501 on 
October 19. 


The strike settlement provided in essence 
that all matters in dispute between the 
parties in connection with the negotiation of 
a new contract and all disputes arising sub- 
sequent to the negotiations would be re- 
ferred to arbitration. The arbitrators were 
to be the five members of the board of 
inquiry and their decisions on all matters 
would be final. The terms of the previous 
contract were to remain in effect pending 
the arbitration award, the strike was to be 
terminated immediately and, with a few 
exceptions, all men employed as of the date 
of the strike were to return to their jobs. 

Pursuant to this agreement the strike was 
terminated. The board of inquiry turned 
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itself into a board of arbitration, held hear- 
ings during October, November and De- 
cember, 1949, and rendered its final award 
on January 10, 1950. 


At this point, some comment may be 
made on the effectiveness of fact-finding in 
this dispute as a method of settlement. It 
may be recalled that the mediators, who 
were experienced and skilled in their trade, 
had proposed arbitration as one way of 
resolving the dispute. This was not accept- 
able at the time but proved to be accept- 
able when worked out by the five members 
of the board of inquiry. One reason for 
this was the pressure on both sides which 
had continually mounted. Both parties had 
come to realize that the public interest had 
assumed such proportions that it had be- 
come absolutely necessary to find some 
graceful way out of the impasse. More 
important, perhaps, was the impact of the 
five members of the board of inquiry as 
personalities. None of them, with pos- 
sibly one exception, were full-time “pro- 
fessionals” in the field of labor relations, 
but they carried with them a tremendous 
amount of prestige and standing by virtue 
of their respective positions in the state. In 
conducting the public hearings they had 
succeeded in impressing both employer and 
union representatives with their fairmind- 
edness and objectivity and had created an 
atmosphere of confidence which enabled 
them to obtain an arbitration agreement 
naming them as the arbitrators. Looking 
backwards, it would appear that the right 
people were appointed at the right time to 
resolve a dispute which had previously de- 
fied settlement. Change either the time, 
circumstances or the personalities, and a 
less favorable outcome might have resulted. 


It is also interesting to note that again a 
fact-finding board did not engage in fact-find- 
ing. It served effectively in a mediation capa- 
city and then as an arbitration board. In this 
latter respect, the reader may be inter- 
ested in the tremendous number of issues 
placed in the hands of the board. These 
included employability of persons “tagged” 
by the United States Air Force as bad 
security risks and denied access to the 
classified information in the plant, employ- 
ability of persons under indictment for 
various alleged crimes in connection with 
the strike, ‘union security, grievance proce- 
dure, arbitration procedure, transfers and 
promotions, sick leave, duration of the con- 
tract, wages, pension plans, insurance plan, 
vacation benefits and retroactivity. In ad- 
dition to all these issues there were 22 
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other matters of a relatively minor nature 
in dispute. These the board turned back 
to the parties for further negotiations. With 
some assistance, by virtue of the mediation 
efforts of one or more of the board mem- 
bers, the parties were able to arrive at a 
mutual understanding concerning all of 
them. 


Realty Advisory Board on Labor Rela- 
tions, Inc. In this case, fact-finding came 
about through the voluntary action of the two 
parties to the dispute. On April 20, 1950, 
a contract between the Realty Advisory 
Board on Labor Relations and Local 32-B 
of the Building Service Employees Inter- 
national Union, AFL, came to an end. This 
contract covered more than 8,000 elevator 
operators, porters, handymen and doormen 
employed in more than 1,000 Manhattan 
apartment houses. Arthur S. Meyer, chair- 
man of the New York State Board of Medi- 
ation, had been called in accordance with 
the terms of the contract, to act as media- 
tor. But weeks of negotiation and media- 
tion had proved fruitless. A strike was 
called on April 27. It immediately became 
front-page news largely because of the in- 
conveniences caused tens of thousands of 
apartment dwellers in the world’s largest 
city. The effect of such a strike on the 
health and well-being of these “innocent 
bystanders,” particularly those in poor 
health, is apparent. 


Mediation continued after the strike was 
called, and on April 30 Mr. Meyer, the 
mediator, suggested that a fact-finding 
board be established whose function would 
be to hold hearings and make recommen- 
dations which although not binding on the 
parties might be acceptable to them. The 
suggestion was accepted promptly by both 
sides, and the strike terminated immedi- 
ately. 

The members of the fact-finding board 
were designated by joint agreement of the 
parties and consisted of Mr. Meyer as chair- 
man, William H. Davis, former chairman of 
the mediation board, and Joseph P. Cham- 
berlain, a professor of law at Columbia Uni- 
versity. This board held hearings on May 
22 and 23 and June 7 and rendered its 
report to the parties on July 11, 1950. 


The board was faced with the complex 
problem of the relation between wages and 
rents, along with the complicated effects of 
rent laws. Added to this was the relation- 
ship between economic conditions in the 
commercial buildings and the apartment 
houses. Taking all these factors into con- 
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Labor was not an issue in the 1952 
election. Both party platforms recog- 
nized the inherent right of unions to 
organize and to engage in collective 
bargaining. If Pres. Eisenhower and 
the GOP leaders in Congress are 
faithful to the concept expounded 
in their platform, relations between 
labor and management can be 
harmonious and constructive. 


—From a CIO News editorial 





sideration, the board in its recommenda- 
tions concluded: ‘Today we have on the 
one hand the rent laws, and on the other 
hand an almost precise pattern that has 
existed from 1942 through 1949. That pat- 
tern is not the less immediately important 
because both parties, denying its existence, 
wish to escape from its implications. The 
year 1950 is not the year to throw the 
pattern aside. It is a year to avoid un- 
needed change and the Board feels that to 
follow the modest wage increase granted 
in the commercial buildings is, in a realistic 
sense, to maintain the status quo.” In ac- 
cordance with this conclusion, the board 
recommended that the parties enter into a 
one-year contract which would increase the 
actual minimum wages in the amount of 
$2.75 a week, and that one paid holiday be 
added to the seven included in the previous 
contract. 

The parties considered these recommen- 
dations, presented them to their respective 
memberships for approval and the case was 
ended with acceptance by all concerned. 

In this case it is likely that the sophisti 
cated and experienced representatives of 
both the employer and the union recognized 
the “handwriting on the wall” long before 
the average member of either group. It is 
also likely that the leaders of labor and 
management were unable to convince their 
respective members of the necessity of the 
particular settlement which was finally 
adopted. The strike served to demonstrate 
dramatically the importance of vertical 
transportation to the people of New York 
and to impress upon the parties their re- 
sponsibility in maintaining such service 
The agreement to submit the issues in dis 
pute to a fact-finding board of their own 
choosing served as a way out of an intoler- 
able situation without commiting the parties 
to a final and binding arbitration which was 
contrary to the principles of at least one 
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of the parties. There was little doubt on 
the part of experienced observers that the 
recommendations of the fact-finding board 
would prove to be acceptable. 

Yonkers Bus Company. On July 24, 1950, 
the Transport Workers Union of Greater 
New York, Local 100, CIO, notified the 
Yonkers Bus Company and Club Trans- 
portation Corporation of its intention to 
terminate the existing agreements as of Sep- 
tember 1. The union presented a series of 
demands covering wages, holidays, vaca- 
tions, travel time, hospitalization and other 
matters to the companies. Negotiations 
were begun, but the parties were unable to 
reach an agreement after several sessions. 
A strike was called on October 8 and be- 
came immediately effective. Prior to that 
time the Public Safety Commissioner in 
Yonkers and other local public officials had 
tried unsuccessfully to avert the stoppage. 
For the local citizen the strike meant ter- 
mination of almost all means of transporta- 
tion except for private cars and taxis. It 
also had an immediate effect on transpor- 
tation of school children. 


On October 13 the state mediation board 
intervened and a series of joint and separate 
conferences were held with Julius J. Man- 
son, supervising labor mediator. These also 
proved to be of no avail and pressure within 
the community continued to rise. 

3y the end of the month Mr. Manson and 
his colleagues at the mediation board felt 
that some new device was needed to break 
the impasse which seemed unsusceptible of 
mediation. Accordingly, on November 1 
Merlyn S. Pitzele, chairman of the media- 
tion board, sent a telegram to the parties 
which read in part as follows: 

“In view of the continuing deadlock in 
your negotiations over a new contract and 
the great inconvenience to the people of 
Yonkers caused by the interruption of 
Yonkers bus service, I call upon you on 
behalf of the New York State Board of 
Mediation to take the following steps: 


“(3) Nominate a representative to 
act in your behalf as a member of a three- 
member fact-finding board which will in- 
vestigate the matters at issue and make 
recommendations for their settlement. 

“(2) Your nominee will consult immedi- 
ately with the member of such a fact-finding 
board nominated by the Transport Workers 
Union Local 100 for the purpose of agree- 
ing upon a third impartial member of the 
board. 

\ 3) oe your representative on the 
board and the Union representative fail to 
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agree upon who should be the third mem- 
ber, I shall ask the Governor of the State 
of New York to designate the third impar- 
tial member. 


“(4) I will urge [the fact-finding 
board] to formulate its recommendations 
for settling the issues involved with the 
utmost dispatch. 


“(5) In the meantime I urge you to re- 
sume bus transportation for the people of 
Yonkers and lower Westchester without 
delay.” 

The parties accepted the general idea of 
a fact-finding board without agreeing to 
some of the other suggestions. After some 
bickering back and forth, Curtiss Frank, a 
Yonkers attorney and former public off- 
cial, was designated as impartial member 
and chairman of the fact-finding board. 
The parties did not agree to resume opera- 
tions, and the strike continued. However, 
the fact-finding board, with Julius J. Man- 
son acting as its secretary, immediately 
went into session in Yonkers. 

The first public hearing was held at the 


offices of the city manager on November 13. 
Four full days were spent in hearings. 


The report of the fact-finding board was 
submitted to the parties on November 28, 
1950, with the strike still in progress. The 
recommendations contained in this feport 
were not accepted by the parties,: largely 
because they were not unanimous. Both 
employer and union members of the fact- 
finding board dissented from vital portions 
of the recommendations. 


The recommendations themselves covered 
a wide area and were not limited specifically 
to the labor-management relationship. For 
example, the first recommendation was that 
the City of Yonkers “forgive” all unpaid 
franchise taxes due from both of the com- 
panies to date and that the applicable ordi- 
nances be amended so as to provide that 
any future taxes payable by these companies 
during the ensuing two years be on the basis 
of net earnings rather than gross receipts. 


The board further recommended that 
either some subsidy be granted by the City 
of Yonkers or the Board of Education to 
the companies in connection with school 
bus operations or, in the alternative, that 
the companies be permitted to abandon all 
school bus routes other than those carried 
on over regular commercial routes. 


With respect to the demands of the union, 
the board recommended a two-year contract 
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and an increase of ten cents per hour. The 
members of the board could not agree as 
to how this increase should be instituted. 
Fhe chairman felt it should be put into ef- 
fect on a gradual basis, the union member 
wanted it instituted immediately and the 
employer member wanted it spread out 
over a longer period than specified by the 
chairman. 


In addition, the union member wanted a 
wage reopening provision written into a 
two-year contract, and this was not recom- 
mended by either the employer representa- 
tive or the chairman. The latter suggested 
that, in lieu of a wage reopening provision, 
the employees be given an interest in the 
companies, either through stock ownership 
or a profit-sharing plan. 


The remaining recommendations were 
unanimous and included a guarantee of four 
hours’ work for the extra men, split runs 
and hospitalization. 


As already noted, the recommendations 
were not accepted and the strike continued. 
Manson immediately resumed his mediation 
efforts and went into daily sessions with the 
parties. Using the recommendations of the 
fact-finding board as a foundation for urg- 
ing the parties on to an agreement, Manson 
was successful in a week in obtaining full 
agreement on a new contract. The wage 
increase was spread out over a period of 
time, the contract period was established as 
two years, retroactive to September 1, 1950, 
and the employer agreed to pay the cost of 
the Blue Cross hospitalization plan. On 
December 6 and December 11 the two com- 
panies signed settlement agreements with 
the union, and the strike was terminated, 
with the union membership voting for ratifi- 
cation on December 12. 


In reviewing the events leading up to the 
settlement, it was felt that the fact-finding 
procedure constituted the essential element 
which brought about an agreement. How- 
ever, we Should not overlook the fact that 
the failure of the members of the fact-find- 
ing board to concur in recommendations un- 
doubtedly was the principal cause of the 
board itself being unsuccessful in terminating 
the strike. Taking it one step further, it 
would appear that this inability to agree 
was in large part due to the tripartite nature 
of the fact-finding board and the close 
association of the labor and management 
representatives to their respective parties. 
The union representative, for example, was 
an official of Local 100, and the management 
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representatives were attorneys who had 
represented firms in collective bargaining, 
including firms in this industry. 


One might speculate that if all members 
of the fact-finding board had been “public” 
members, the recommendations would have 
been unanimous and might have carried 
sufficient weight to end the strike. However, 
in the given circumstances it was unlikely 
that the fact-finding procedure itself would 
have been acceptable without representation 
of the parties. 


Longshore Industry Work Stoppage. 
The second board of inquiry established under 
Article 22 of the labor law was convened in 
November 1951. The situation which led 
to the formation of this board was unique 
and the facts are worthy of some attention 


For many years the International Long 
shoremen’s Association, AFL, has been in 
contractural relations with members of the 
New York Shipping Association covering 
the longshoremen, checkers, clerical workers, 
cargomen and repairmen, and general main- 
tenance workers. On September 30, 1951, 
the contract covering these employees was 
due to expire. In preparation for bargaining, 
the union convened a 125-delegate wage 
scale conference committee on September 
4. Negotiations began on September 8 and 
continued until September 24. A final agree- 
ment was not in sight at that time, and both 
sides agreed to extend the contract and 
continue negotiations. These terminated 
on October 8 with acceptance of contract 
terms by the bargaining committees of both 
sides. On October 10 the union notified 
its membership of the terms of the new 
agreement, and on October 11 balloting 
took place among the locals of the Atlantic 
Coast District. The reported results were 
approximately two to one for accepting the 
new contract terms. Several locals in the 
Port of New York voted against such ac 
ceptance. The New York Shipping Asso 
ciation was notified that the proposed 
contract had been accepted and, in turn, 
notified its members. 


On October 15 an unofficial work stop 
page started on the piers worked by Local 
791 in New York. This stoppage soon 
spread to other piers, and within seven 
days practically the entire longshore indus 
try in the Port of New York had come 
to a standstill. The officers of the Interna- 
tional Longshoremen’s Association declared 
the strike to be illegal, but were unable to 
bring it to an end. The strikers formed a 
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| pledge that | will support and 
strengthen, not weaken, the laws that 
protect the American worker. | will 
defend him against any action to 
destroy his union or his rights. 


—Dwight D. Eisenhower 





strike committee which spoke in their be- 
half from then on. 

The Mayor of the City of New York took 
cognizance of the dispute and sent a com- 
munication to Cyrus W. Ching, director of 
the Federal Mediation and Conciliation 
Service,- asking for federal intervention in 
order to bring the wildcat strike to an end. 
Mr. Ching dispatched one of his top assist- 
ants to New York who, in conjunction 
with three local commissioners of the fed- 
eral service, met with the three parties. 
After several days and nights of meeting, 
the federal service withdrew from the dis- 
pute with a statement telling the strikers 
to return to work. The strikers refused to 
comply with this request, and said they 
would not go back to work unless the con- 
tract was reopened, since its terms were 
unsatisfactory to them and, in addition, they 
did not believe it to have been properly 
ratified. Meanwhile, on October 23, 1951, 
the executive board of the Atlantic Coast 
District of the ILA went on record as fol- 
lows: “. . . to put an end to any irrespon- 
sible talk and to get our men back to work 
in the Port of New York without delay, we 
hereby request the Honorable Cyrus W. 
Ching to appoint a commission consisting 
of three members immediately to conduct 
hearings and take evidence of any grievances 
or complaints that may exist concerning the 
making of the contract or any condition of 
work in this Port. .” Mr. Ching did not 
comply with this request. Subsequently, 
the strike committee, through its chairman, 
Gene Sampson, wired the President of the 
United States as follows: “. We urge 
that you, Mr. President, set up an emer- 
gency impartial board to review this issue 
and our needs for honest balloting ma- 
chinery. If we are thus assured of justice, 
we will immediately thereupon urge the 
men to return to work and await and accept 
a decision of that body. .”’ The Presi- 
dent did not comply with this request. 

On October 29, 1951, on instructions from 
Governor Thomas E. Dewey, the New York 
State Board of Mediation intervened in the 
dispute. The chairman of the board, Mr. 
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Pitzele, met continuously with the three 
parties on October 29, 30 and 31. Although 
considerable progress was made in clarify- 
ing the issues, the strike continued in effect. 
On November 1 Chairman Pitzele referred 
the dispute to the Industria] Commissioner, 
under the provisions of Article 22, with a 
statement that an “emergency” existed and 
urged the immediate establishment of a 
board of inquiry. By this time the Port of 
New York was completely paralyzed, be- 
tween 15,000 and 20,000 longshoremen were 
idle, thousands of other businesses had been 
seriously affected and about $1 billion worth 
of goods had been tied up at the piers. 


The Industrial Commissioner acted im- 
mediately and convened a board on Novem- 
ber 5, 1951. Dr. Martin P. Catherwood, 
dean of the New York State School of In- 
dustrial and Labor Relations, was named 
chairman, and the other two members were 
Dean Alfange, New York attorney, and 
Rt. Rev. John P. Boland, a member of the 
New York State Board of Mediation. As 
secretary to the board of inquiry, Commis- 
sioner Corsi named the writer (acting ex- 
ecutive secretary of the state mediation 
board) and as counsel he appointed George 
J. Mintzer, chairman of the Advisory Com- 
mittee on Unemployment Insurance of the 
New York State Department of Labor. 


The board’s first step was to acquaint 
itself with the background of the entire 
dispute. That same afternoon the first 


public hearing was held at the state office 
building in New York City. Each of the 
three parties was present and was asked to 
present publicly its version of the issues in 
dispute. The board remained in session 
until full opportunity had been granted for 
this purpose. 


The ILA took the position that there 
was a valid contract and that the strike was 
a wildcat, unauthorized, unjustified stop- 
page which was the result of action by dis- 
sident locals and their leaders; the position 
of the shipping association was that there 
was a valid contract in existence, the strike 
was in violation of this contract and the 
whole dispute was an intraunion affair; 
the strike committee took the position that the 
proposed contract was not adequate, had 
not been properly negotiated or ratified 
and that therefore collective bargaining 
should be resumed. 


On November 6, 7 and 8 the board acted 
in a twofold capacity. Through the day it 
continued its public hearings which at this 
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point were centered around ascertaining 
the facts with respect to the ratification of 
the disputed agreement. Between the public 
hearings and in the evenings the board met 
privately with representatives of the parties 
in order to explore the means by which a 
resumption of work might be obtained. 


On November 8 there appeared to be some 
progress along the latter lines, and the 
board convened a meeting at the offices of 
the state mediation board to which the 
members of the strike committee were in- 
vited. The Industrial Commissioner was 
also in attendance. This session continued 
until 2:00 a. m. on Friday, November 9, 
at which point the members of the strike 
committee agreed to urge all workers to 
return to work at 1:00 p. m. on that day, 
while the board of inquiry continued with 
its investigation into the causes and circum- 
stances of the dispute. At a mass meeting 
later that day these recommendations were 
accepted and work was resumed in the Port 


of New York. 


Following the termination of the strike, 
one of the costliest ever to have occurred 
in New York, the board of inquiry pro- 
ceeded over a period of several weeks with 
public and private hearings, conferences and 
discussions with individuals and groups 
acquainted with various aspects of the long- 
shore industry. The purpose of the board 
at this stage was to probe into the causes 
of the recent work stoppage and to come 
up with recommendations which would be 
acceptable to the parties and which would 
serve to prevent or minimize a repetition of 
such strikes. 


On January 22, 1952, the final report and 
recommendations of the board of inquiry 
were turned over to the Industrial Com- 
missioner who immediately released them 
to the public. The conclusions and recom- 
mendations covered many aspects of the 
situation, including ratification of the collec- 
tive agreement, a permanent arbitrator for 
the Port of New York, fact-finding board 
for the Port of New York within the ILA, 
practices and procedures within the ILA, 
election of delegates to the wage scale con- 
ference, procedure for balloting, employment 
conditions and hiring practices, public load- 
ing, discrimination and implementation of 
the board’s recommendations. 


The report of the board of inquiry has 
received wide attention, but at this writing 
there is no evidence of which recommenda- 
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tions, if any, have been accepted by the 
parties concerned. 


It would appear in retrospect that the 
success of the board of inquiry in terminat- 
ing this dispute rested in large part on the 
timing. From a purely economic viewpoint, 
the strikers had suffered so substantially 
that many of them had to obtain employ- 
ment in order to feed their families. There 
was thus considerable pressure building up 
towards a return to work. On the other 
hand, public pressure was also mounting 
as goods continued to pile up on the docks 
and business far and wide was adversely 
affected. In addition, important shipments 
destined for defense plants were being held up. 


Although a back-to-work movement had 
begun, it was apparent to observers that 
unless the strike committee could publicly 
induce its followers to return to work, con- 
siderable violence would have occurred on 
the waterfront. Add to this the fact that 
all mediation and conciliation efforts had 
failed, the federal government had refused 
to go any further and local authorities were 
powerless. The board of inquiry, coming 
in at this point, was in truth the last resort 
of the parties and served as a means: by 
which the strikers could “gracefully” recede 
from their position. 


OBSERVATIONS ON THE CASES 


The effectiveness of fact-finding, as used 
for the purpose of settling strikes, is illus- 
trated by the eight cases arising in New 
York which have been described above. In 
the Brooklyn Daily Eagle case the appoint- 
ment of a chairman of a fact-finding board 
served as an impetus to the parties to re- 
solve their differences by mediation with 
the help of the chairman. In the Woolworth 
Stores’ case the fact-finding board as a whole 
acted in a mediatory capacity. In the Wood- 
lawn Cemetery case the same thing happened. 
In the Bell Aircraft strike, again the statu- 
tory board of inquiry mediated a settlement 
and then turned itself into an arbitration 
board by agreement of the parties. In the 
Realty Advisory Board strike, the strike 
was settled on the basis of the union and 
employer establishing a fact-finding board 
on their own to make recommendations to 
them. In the Yonkers Bus strike the medi- 
ation board set up a fact-finding board 
which, although unsuccessful in terminating 
the strike, provided the basis on which the 
mediator was able to perform that function. 
Finally, in the longshore dispute, which 
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was unique in the sense of being principally 
an intraunion battle, the statutory board 
of inquiry was able to mediate a strike 
settlement which allowed it to continue on 


with a full-scale investigation into the 
causes and circumstances of the dispute. 
Only in the case of Ludwig Baumann did 
the fact-finding board fail completely, and it 
may be pertinent to note that that was the 
one case in which such a board was estab- 
lished prior to the existence of a strike. 


Timing 

The second observation has to do with 
the use of fact-finding as a “last resort.” 
It would appear that, to continue to be effec- 
tive, fact-finding must be used as a remedy 
only after all other means have failed. Its 
successful use rests in large part on the 
fact that the parties have exhausted every 
known means to settle their differences, in- 
cluding collective bargaining negotiation, 
conciliation, mediation and strike or lock- 
out. It becomes important, therefore, for 
the administrator or official who establishes 
fact-finding boards to be extremely careful 
in his “timing.” Prematurely appointed 
boards may fail in their role as dispute 
settlers because the parties have not ex- 
hausted themselves or exhausted other means 
of settlement. In this regard it is obviously 
important for the administrator to consult 
with the persons closest to the dispute in 
order to obtain their advice as to the proper 
timing. 

In the same fashion, the fact-finding board 
may fail if it is not actually a “last resort.” 
Should one or both of the parties feel there 
is some higher authority to whom they may 
appeal after the fact-finding board has finished, 
the chances of success are greatly diminished. 
This would appear to be not only true from 
a logical point of view but experience in 
the railroad industry and, in the last few 
years, in the steel industry bears this out. 
In essence, fact-finding as a means of set- 
tling strikes is not one step along the way 
—it is the final governmental step towards 
settlement. 


Coverage 


The coverage of fact-finding is also an 
important factor in determining its success. 
It cannot be used successfully unless it is 
reserved for disputes of some importance. 
In this respect, some laws have defined 
coverage without too much success, as in 
the case of Minnesota. A more practical 
solution is to leave this question indefinite 
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so that the administrator may use his dis- 
cretion. When the discretion is properly 
exercised, the use of fact-finding will be lim- 
ited to the few serious disputes and strikes 
in which it can be effective. For example, 
there seems to be no outstanding common 
denominator among the eight disputes de- 
scribed above. However, all of them were 
extremely serious for reason or an- 
other, either in the state or local community, 
and the effect of the strikes either 
nomically or publicity-wise was significant. 
Intelligent administration rather than legal 
prescription would appear to be the best 
way of determining coverage and jurisdic- 
tion. 


one 


eco- 


Frequency 


Related to this is the importance of ad- 
ministrative judgment in determining the 
frequency with which the process is used. 
Probably the greatest danger to the effec- 
tive use of the process is the pressure for 
its frequent use. It would almost seem as 
though the chances for its continued success 
were in inverse ratio to the number of times 
it is used. In New York State, for example, 
it has been used infrequently and with 
excellent results. In the railroad industry, 
on the other hand, it has come to be used 
more and more, and the recommendations 
of the fact-finding panels have come to be 
accepted less and less. [t is essential for 
the administrator to withstand pressure 
from unions and employers, as well as the 
public, for the establishment of fact-finding 
boards except in rare cases. 


Another observation relates to what we 
may call the “surprise factor.” By this is 
meant the refusal of the administrative off- 
cer or legislature to set forth in advance 
a definition of disputes in which fact-findings 
will be used. Where this has not been true 
and where parties are able to forecast when 
the process will be invoked, they gradually 
adjust themselves to making fact-finding 
just another step in the bargaining process. 
When it is impossible to predict whether 
fact-finding will be used or not, and if so 
when, the parties will have to utilize the 
procedures of collective bargaining and 
mediation to the utmost and not merely go 
through the formalities. Unless this “sur- 
prise factor” is recognized, fact-finding will 
gradually cease being effective as a means 
of settling strikes and will become a more 
or less permanent step in the process of 
negotiating collective bargaining contracts. 
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Selection of Board Members 


An additional factor which should not 
be ignored is the composition of the fact- 
finding boards. It is the opinion of the 
writer that the emphasis here should be 
placed on appointing public citizens of high 
standing in the community whose prestige 
and conduct will establish confidence in the 
fact-finding board on which they serve. It 
is not absolutely necessary to have people 
with broad labor relations experience as 
long as the persons appointed have a gen- 
eral understanding of the problems and of 
resolving differences between people. How- 
ever, it is important for these boards to 
have immediately available to them expert 
guidance or advice in the particular dispute. 
It may be noted that in almost all the cases 
in New York, for example, there was some 
direct relationship between the fact-finding 
board and the mediation service which had 
attempted to resolve the dispute. In the 
two statutory-board cases and the Ill’ood- 
lawn Cemetery case, the secretary was an 
administrative officer of the mediation board. 
In the Realty Advisory Board, the Brooklyn 
Daily Eagle and the Woolworth cases, the 
chairman of the fact-finding board was 
also the chairman of the mediation board. 
It is obvious from all that has been said 
that these fact-finding boards engage in a 
substantial amount of mediation and it 
therefore almost goes without saying that 
persons experienced in this field and with 
a direct knowledge of the individual dispute 
play an important role in the functioning of 
the fact-finding board. 


Tripartite Shortcomings 

A further question to be answered in 
establishing fact-finding boards is whether 
they should be tripartite in nature or all 
public. In New York the emphasis has 
been on all-public boards, and it is the opin- 
ion of the writer that these are the most 
effective. In most cases where a strike 
situation exists and where the fact-finding 
board is really the last resort, the public 
position of the members of that board be- 
comes important. The parties themselves 
have been unable to reach agreement, and 
their presence on a board which may bring 
in recommendations is not desirable. Even 
assuming that the members of the board 
act principally as mediators, it is essential 
for them to be public persons, especially 
since their effectiveness as mediators is 
increased by the knowledge of the parties 
that a recommendation is always in the 
offing. 
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Unless tripartite boards make unanimous 
recommendations, which is not to be ex- 
pected too frequently in dispute cases, much 
of this effectiveness is lost. In such in- 
stances it would even seem preferable to 
have three different opinions since a two- 
to-one vote on specific recommendations 
would not gain the support of one of the 
parties. The Yonkers Bus case is one in 
point—there were three opinions and the 
board did not resolve the dispute. 

The recent experience with the Wage 
Stabilization Board in its disputes capacity 
is another case in point. There the public 
members joined with the labor members in 
a series of recommendations which were 
attacked by industry as unacceptable. The 
Steelworkers Union, on the other hand, was 
placed in a position where it could not agree 
to accept less than the recommendations. 
If there had been three sets of recommenda- 
tions, it would seem likely that the proposals 
of the public members would have carried 
a great deal more weight and perhaps would 
have even been the basis of the final set- 
tlement. In a sense the public members of 
the Wage Stabilization Board even shed 
their role as mediators since, according tc 
their public statement, they departed from 
what they considered to be the best and 
fairest solution of certain issues, such as 
the union shop, in order to obtain a “ma- 
jority.” By publicly siding with one group 
as against the other in a series of recom- 
mendations they dropped the mantle of 
mediation. (It may be noted, parentheti- 
cally, that even the President of the United 
States, in this dispute, missed the oppor- 
tunity to assume the role of mediator when 
he publicly supported the recommendations 
of the labor and public members and thus 
placed himself behind one party to the dispute. ) 

From the point of view of both logic and 
experience, it would seem to the writer 
that when fact-finding boards are appointed 
in emergencies wherein the parties have 
utilized every possible means of settlement 
to no avail, the members should be neutrals 
whose responsibility is principally to the 
citizens of the community, state or nation 
where the dispute arises. 


Public Opinion 

Another factor is the use of public opin- 
ion. In this regard it is probable that the 
threat, real or potential, of the use of fact- 
finding may be an incentive for one or both 
of the parties to resolve their differences. 
This is apparently what occurred in the 
Brooklyn Daily Eagle case. There are un- 
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In recent years, expenditures of 
unions have been rising with the gen- 
eral rise in prices. Most union mem- 
bers now pay more than $1 monthly 
dues. In terms of minimum dues, the 
model amount falls between $1.51 
and $2 a month. 

—WMonthly Labor Review 





doubtedly other situations which have never 
become known where a mediator faced 
with a seemingly unbreakable irnpasse has 
“threatened” to recommend the use of fact- 
finding and has thereby succeeded in push- 
ing the parties on to a voluntary agreement. 
In fact, Arthur S. Meyer in an unpublished 
paper entitled “Function of the Mediator 
in Collective Bargaining,” dated May 15, 
1951, mentions this as the final weapon in 
the mediator’s arsenal. 


Of course the way in which public opinion 
is handled becomes important. In the past 
ten years or so the role of press and radio, 
and now television, has been continually 
increasing and the public has become more 
aware of the existence of labor disputes as 
well as the issues involved in them. A 
survey of daily newspapers throughout the 
country by Business Week magazine has 
recently shown a large proportion of them 
to maintain labor specialists on their re- 
porting staffs. This means that the hearings, 
reports and recommendations of fact-find- 
ing boards will be more widely reported to 
the public than ever before, and public 
opinion, in turn, will have a greater effect 
on the parties. In general, the public is 
becoming more widely versed in labor- 
management affairs. 


Sometimes this news coverage can be a 
detriment as, for example, in the recent 
longshore strike when some newspapers 
carried all kinds of stories and predictions 
about the activities of the fact-finding board 
which both embarrassed the board and made 
it more difficult to retain the confidence 
of the parties. 

This wide coverage may also do a dis- 
service in the sense that the importance 
of individual disputes may be played up out 
of proportion. Edgar Warren, for example, 
in an article entitled, “Thirty-Six Years of 
National Emergency Strikes,” in the /ndus- 
trial and Labor Relations Review, October, 
1951, finds that during. the past 36 years 
there has been an average of five strike 
situations a year, each of which brought 
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about national front-page newspaper com- 
ment. However in recent years this has 
increased to eight or ten such situations a 
year. Actually, Warren points out, we may 
expect not more than one or two really 
serious strikes a year during a normal period 
It is well known that strikes and conflicts 
make headlines, although the economic 
effect of some strikes is far different from 


what the newspaper headlines sometimes 
lead us to believe. ‘ 
CONCLUSION 


We have come thus far in our discussion 
without ever defining fact-finding. In many 
ways it defies precise definition, but we can 
liken it to the multipurpose utensil which, 
as youngsters, we used to take on hikes— 
a combination spoon, fork, knife, can opener 
and screw driver. Fact-finding is several 
tools rolled into one: part mediation, arbi- 
tration, investigation, publication and recom- 
mendation. Like many good tools, its cutting 
edge is dulled by too frequent use. It has 
been used for purposes of preventing and 
settling labor disputes. In the writer’s opin- 
ion its most effective utilization is in the 
latter field. Its use cannot be prescribed 
in general terms. It is important to exer- 
cise restraint in establishing fact-finding 
boards and the proper use of administrative 
discretion in timing the appointment of such 
boards is extremely important. Fact-finding 
is a “last resort” technique, and if it is to 
continue to serve a useful purpose it should 
not be allowed to become a part of the col- 
lective bargaining process. Fact-finding is 
used in disputes where the public has a real 
interest and where the parties have failed 
to adjust their differences. Because of this, 
the members of fact-finding boards should, 
as a rule, be public members and not repre 
sentatives of the parties. 


Fact-finding is not a panacea and cannot 
be relied upon as a means of preventing or 
settling a substantial number of labor dis- 
putes. It can in no sense replace collective 
bargaining between the parties, mediation 
and conciliation by government agencies or 
voluntary arbitration. It is by its nature to 
be reserved for “emergencies” with the 
definition of that word extremely limited. 
As a process of dispute settlement it has 
normally less to do with “finding” facts 
than with furnishing the disputants with a 
method of either receding from formerly 
entrenched positions or bringing pressure 
to bear on behalf of the general public to 
terminate disputes which the public be- 
lieves must be quickly ended. [The End] 
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NLRB Back Pay Award Thwarted 
by Intervening Bankruptcy 


The National Labor Relations Board 
found an employer guilty of unfair labor 
practices and issued a back pay order. Be- 
fore the order was enforced, an involuntary 
petition in bankruptcy was filed against the 
company. Later, a court decree was entered 
enforting the Board’s order. The Board 
then filed a proof of claim which was disal- 
lowed by the referee in bankruptcy. A dis- 
trict court set aside the disallowance and 
the First Circuit affirmed. The question 
then arose as to whether the NLRB claim 
was entitled to priority as a debt owing 
to the United States. To settle this point 
the United States Supreme Court granted 
certiorari. 


In a November 10 written opinion the 
Supreme Court reversed and remanded, 
holding that the debt was not entitled to 
priority as owing to the United States. It 
was, however, a debt owing to the NLRB 
as creditor within the meaning of the Bank- 
ruptcy Act, which states: “ ‘Creditor’ shall 
include anyone who owns a debt, demand, 
or claim provable in bankruptcy, and may 
include his duly authorized agent, attorney, 
or proxy.” 

Justices Jackson and Black dissented, 
maintaining that the debt should have been 
given the hi ber priority—Nathanson v. 
NLRB, 22 Lazor Cases 67,234. 

Other labor decisions by the Supreme 
Court included denial of certiorari in United 
Construction Workers v. NLRB, Dkt. No. 
351, leaving undisturbed the Fourth Circuit 
ruling that a secondary boycott was within 
NLRB’s jurisdiction if the secondary em- 
ployer was, and the primary employer was 
not, engaged in interstate commerce. Cer- 
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tiorari was also denied in Miller v. du Pont 
de Nemours & Company, Dkt. No. 347, in 
which the Oklahoma Supreme Court held 
that though employees are third-party bene- 
ficiaries to a contract between the govern- 
ment and a contractor, they may not recover 
wages for preliminary and postliminary ac- 
tivities even if the contract is subject to the 
Eight-Hour Law; and in United Mine Work- 
ers of America, District 31 v. NLRB, Dkt. 
No. 364. 


The Court denied rehearing in Division 
26, Amalgamated Association of Street, Elec- 
tric Railway & Motor Coach Employees of 
America v. Detroit, Dkt. No. 207; Tide Water 
Associated Oil Company v. Robinson, Dkt. 
No. 148; and Glenn L. Martin Nebraska 
Company v. Culkin, Dkt. No. 326. 


How Many Weekly Hours of Work 
Does It Take to Make Prosperity? 


Americans are constantly bombarded with 
home-grown propaganda about how much 
better off they are than the citizens of other 
nations of the earth. And no fair-minded 
person has ever seriously doubted that, even 
when things are the toughest, we are far 
more prosperous than our neighbors in the 
international community. An underempha- 
sized but important factor in that pros- 
perity is the number of hours worked, on 
the average, to achieve it. Probably the 
biggest field that can be examined to learn 
how we are faring in this respect is that 
of the production workers in manufacturing 
industries. 

The accompanying graph tells an interest- 
ing story. It shows first of all that even 
at the peak of the war effort, when our ability 
to produce great quantities of materiel 
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astounded the whole world and overtime 
work was the rule rather than the excep- 
tion, production workers averaged less than 
48 hours per week. 


For the present, the graph shows the 
average work-week hovering just above 40 
hours since mid-1950. The sharp postwar 
drop in 1945 and 1946 could indicate a tired 
America, resting up from the home-front 
struggle. 


The brief recession in early 1949 shows 
up—the dip is probably explained by lack 
of work during the period. At the left of 
the graph the line shows the nation slowly 
shaking off the effects of the great de- 
pression and gathering its strength for the 
massive -war effort. 


One clear pattern throughout the graph 
is that workers in durable-goods industries 
work consistently longer hours than those 
making nondurable goods. Also, the 
hours increase, the spread increases; con- 
versely, as dips in the graph occur, the 
spread decreases. 


as 


It was noted in LaBor LAw JourNAL last 
month that the Hungarian press reports 
production workers in that Communist la- 
borers’ paradise take pride in a 110-hour 





work-week. Whether or not the claim is 
exaggerated, as it probably is, it illustrates 
the gulf that lies between the free and slave 
worlds in their thinking on the subject of 
prosperity. The Commies brag about patrio- 
tic frugality and long hours; Americans 
extol] and acquire the comforts of life and 
take pride in the fact that they need to 
labor less and less to get them. 

The earnings of production workers have, 
of course, fluctuated in accordance with the 
number of hours worked in the period cov- 
ered by the graph. Overriding the hours- 
worked factor, however, has been a steady 
increase in gross earnings: from $23.86 for 
37.7 hours in 1939, to $69.58 for 41.1 hours 
in 1952. While inflaticn and mounting taxa- 
tion have largely negatived the increase, 
there has been an appreciable net gain even 
in terms of 1939 dollars. Net spendable 
average weekly earnings rose from $23.62 in 
1939 to $33.89 in September, 1952, after 
adjustment of the latter amount for price 
and tax increases. This net gain of $10.27 
per week represents an actual standard of 
living improvement of more than 40 per 
cent for the average production worker in 
the manufacturing industries during the past 
13 years. 





AVERAGE WEEKLY HOURS OF PRODUCTION WORKERS 
IN MANUFACTURING INDUSTRIES 
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Wage Disputes Still Flourish 
After 14 Years of FLSA 


Fourteen years after the passage of the 
Fair Labor Standards Act there is still no 
shortage of disputes as to whom it covers. 
Recent cases are illustrative of the never- 
ending struggle: by employers to evade the 
act; by employees to benefit from it. 


In H. B. Deal and Company v. Head, 22 
Lapor Cases § 67,225, two employees of a 
government contractor claimed coverage by 
the act and entitlement to overtime pay. 
The Arkansas Supreme Court held that 
the workers, engaged in original construc- 
tion of an ordnance plant, were not within 
coverage of the act even though (1) the 
plant was one of 
a series which 
were located in 
several states 
and each of 
them was de- 
signed to be a 
part of the proc- 
ess of manu- 
facturing am- 
munition from 
the raw stage 
to the finished 
product, and (2) 
part of the plant 
was, upon com- 
pletion, used for 
the production of ammunition while other 
parts were still under construction. 


J 
al 


t 
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In Woods Lumber Company v. Tobin, 22 
Lapor Cases § 67,222, the employees fared 
better. Their employer, a logging operator, 
tried to avoid the minimum wage and over- 





time provisions of the act. Some of the 
employees involved worked on derrick boats 
and it was contended that they came within 
the seamen exemption under FSLA and 
that the total number of nonexempt em- 
ployees was less than 12—not enough to 
make the employer subject to FSLA. (Two 
exempt categories under FSLA are (1) 
seamen and (2) employees engaged in for- 
estry and logging operations, provided their 
employer has no more than 12 employees 
doing such work.) The Sixth Circuit dis- 
agreed. Even though the men were exempt, 
the court said, their number could not be 
excluded from the count of total employees 
for the purpose of determining whether the 
employer had the requisite number of em 
ployees to come under the act. 


Still another employer found himself in 
serious trouble a few weeks ago when he 
ignored an injunction restraining him from 
violating the act. He contended that the 
law did not apply to him because he was 
not engaged in interstate commerce. The 
court found, In re Clarence Wheeland, 22 
Lapor Cases § 67,215 (DC Pa.), that truck 
drivers and other employees engaged in 
handling scrap materials which are either 
shipped directly to customers outside of the 
state or are sold to local customers for 
use in making goods for or shipping them 
in interstate commerce are engaged in com- 
merce or in the production of goods for com- 
merce. The employer involved was enjoined 
from consciously and continuously following a 
method of operation in violation of the 
minimum wage, overtime, record-keeping 
and “hot goods” provisions of the act. For 
having disregarded the injunction, he was 
found guilty beyond a reasonable doubt of 
both civil and criminal contempt. 





AREA PENSION PLANS UNDER COLLECTIVE BARGAINING 
—Continued from page 833 





more comprehensive, increasing the benefit 
level and establishing vesting rights where 
none presently exist. In a period of eco- 
nomic readjustment, a strengthened private 
pension system would not lead to wholesale 
disavowal of its benefits, and the process 
of expanding its coverage would call for the 
creation of area plans of the general type 
that has been described in this article. In 
the broad planning and high-level thinking 
about old-age security, this is the part that 
area plans can play. Area plans will serve 
to extend the benefits of private pension 
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plans to the existing majority of workers 
who are as yet not covered by such plans. 
Area plans serve to ameliorate some of the 
problems of workers’ movements from plant 
to plant, providing a practical solution to 
one type of vesting problem. Finally, area 
plans will enable the small firm, which be- 
cause of its limited size can provide neither 
management know-how nor the actuarial 
base for an individual plan, to establish con- 
ditions of old-age security matching those 
of larger firms without any economic 
penalty. [The End] 
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Decisions of Courts and 
Administrative Agencies 








ERHAPS it is because we are 

conscious of the elections at this time 
that it seems to us that in the parade of 
cases on labor law that those dealing with 
elections are more numerous than those 
dealing with other types of labor activities. 
Organizational activities and union elec- 
tions are being encumbered with more rules 
than a girls’ school has and sometimes we 
wonder if the one beauty of all cases in this 
area is not their inconsistency. 


more 


In the organizational area the most re- 
cent case is Marshall Field v. NLRB, 22 
Lagpor CAsEs { 67,246. A retail clerks’ union 
was carrying on organizational activities 
among Marshall Field employees. Non- 
employee organizers pursued them _ into 
their private luncheon rooms and even into 
their washrooms. The employer, of course, 
found such activities on his premises ob- 
jectionable and posted rules against such 
organizational zeal. It became necessary 
to forceably eject a female organizer from 
the employees’ cafeteria. After orderly 
processes before an examiner and _ the 
Board, the case reached the court and these 
conclusions may be fairly drawn from the 
decision of the court. 


Nonemployee organizers are, for the most . 


part, barred from the store, but employee 
organizers may conduct union activities 
during free time in the employees’ cafeterias 
and washrooms if they desire to follow the 
prospect that far. 


Contrary to that which some might think, 
the decision is not a deathblow to organi- 
zational activities at retail stores, although 
it does restrict such activities to outside 
the store. The case is important because 
it means that organizational methods and 
techniques must be altered. This is no 
different than a problem which often con- 
fronts a sales manager. 
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Other department stores which have been 
following this case with interest should re- 
examine their rules and probably should 
pay particular attention to the fact that no 
other solicitation was permitted in the em- 
ployer’s premises, and that the employees 
were not isolated from outside contact with 
organizers because 95 per cent of the em- 
ployees entered and left by five entrances 
at a period when such entrances were not 
generally used by the public. 


A point not raised in this decision was 
the rule of the employer that permitted 


union organizers to meet employees by 
appointment in the public restaurants of 
the store. This was the one exception to 


the employer’s no-solicitation rule. 


The Case of the ‘‘Intemporal”’ Raise 


Two new cases in the elections’ area are 
LeRoi Company, 2 CCH Lasor LAw Reports 
(4th Ed.) $11,880, 101 NLRB, No. 7, and 
H. Wenzel Tent and Duck Company, 2 CCH 
Lapor LAw Reports (4th Ed.) § 11,925, 101 
NLRB, No. 60. In the LeRot case the em- 
ployees were given a raise ten days prior 
to the election. In the Wenzel case they 
were given a raise five weeks before the 
election. In LeRoi the Board held that the 
raise did influence the employees in their 
voting. It was not a “temporal coinci- 
dence.” The employer contended that the 
raise fitted into his wage pattern, but upon 
examination this contention didn’t stand up 
because the office employees who were 
alone involved in the election had not pre- 
viously been tied in with the wage pattern 
that applied to the production employees. 

In the Wenzel case the increase was 
given because the employer believed that a 
price-wage freeze was imminent and the 
Board accepted this as a valid excuse for 
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increased wages at that time. Incidentally, 
a wage-pattern case often cited by the 
Board is the United Screw and Bolt Corpora- 
tion, 89 NLRB 953. 


One Vote 


In a representation election (NRLB v. 
Whitinsville Spinning Ring Company, 22 
Lasor Cases § 67,233) much was made of 
an erasure on a ballot. A diagonal pencil 
line showing signs of a partial erasure under 
the word “Yes” and a clearly penciled “X” 
appeared in the square under the “No.” 
The employer claimed this ballot. The 
Board agent treated the ballot as a chal- 
lenged one and the regional director later 
claimed that it was a void ballot because of 
the erasure. Another ballot case (Palmetto 
Cotton Mills, Inc., 63 NLRB 421) had held 
“that as there is an erasure in a material 
part of the disputed ballot, we find the bal- 
lot to be mutilated and therefore void.” 


The only purpose of any election, be it 
a political election or one conducted by the 
Board to determine a bargaining represen- 
tative, is to discover the intent of the quali- 
fied electors to the end that effect may be 
given to the will of the majority. Hence, 
the fundamental question in counting any 
ballot is for whom or for what did the 
voter who cast the ballot intend it to be 
counted. A holding that the disputed ballot 
is mutilated and therefore void solely on 
account of the partial erasure of the pencil 
mark in the “Yes” box completely ignores 
the intent of the voter. 

Congress could have adopted a rigid 
policy or practice of regarding all ballots 
marked in an unorthodox manner as mut- 
ilated and therefore void in order to avoid 
disputes over ballots and thus expedite 
counting and the determination of bargain- 
ing representatives. It has adopted a more 
liberal policy in conformity with the view 
which apparently prevails in this country 
with respect to political elections. 


Why should one ballot be singled out for 
special treatment because of an erasure or 
an attempted erasure? If such strict rules 
regarding marking ballots are to be applied, 
the voter should be apprised of such rules. 
There were no rules on the ballot in this 
case. There was a statement directing the 
voter to obtain a new ballot if he spoiled 
the original one, but the word spoiled was 
in no way defined. The average voter 
would hardly consider a ballot spoiled 
merely because it contained a slight erasure. 
The Board has not by any means treated 
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all ballots marked unconventionally as 
necessarily mutilated and therefore void. 
Instead, except for erasure, it has consist- 
ently counted such ballots whenever the 
intent of the voter was clearly apparent 
and there was no question of voter iden- 
tification. In conformity with this policy 
the Board in Garod Radio Corporation, 32 
NLRB 1010 (1941), counted a ballot with 
the letters “C. I. O.” written in the box 
under the name of a local union as a vote 
for that union; and in Van Raalte Company, 
49 NLRB 985 (1943), it counted a ballot 
with the word “no” and a check mark in the 
“No” box as a vote in the negative. Likewise, 
in Marshall, Meadows & Stewart, Inc., 59 
NLRB 1286 (1944), the Board counted four 
ballots marked as follows: one with a “No” in 
the negative box instead of the conventional 
“X”; one with an “X” and in addition a 
“No” beside it in the negative box; one 
with a triple “X” in the negative box; and 
one with a “Yes” in the affirmative box ’ 
instead of the conventional “X,” as three 
votes in the negative and one in the affirm- 
ative. Moreover, after the instant case was 
decided by the Board, it counted a ballot 
marked conventionally but with a red pen- 
cil instead of the usual black one (Luntz 
Iron & Steel Company, 2 CCH Lasor Law 
Reports (4th Ed.) ¥ 11,340, 97 NLRB, No. 
142). 


The ballot was counted for the employer. 


Enough Troubles of His Own 


The sins of the fathers may be visited 
upon the children unto the third and 
fourth generation as it says in the Bible, 
but this is not true of labor disputes, ac- 
cording to the Idaho Supreme Court. The 
new operator of a city bus line was not the 
successor of the former owner and, conse- 
quently, the former owner’s labor dispute 
cannot be “visited” upon the new owner.— 
J. E. Tarr, Jr. v. Amalgamated Association 
of Street Electric Railway and Motor Coach 
Employees of America, Division 1055, 22 
Lapor CASES § 67,232 (Ida., 1952). 


Captive Audience 


An employer violated the NLRA by ad- 
dressing employees half an hour before an 
election since the timing of the speech made 
a presentation of union views a practical 
impossibility—John Irving Stores of Chicago, 
Inc., 2 CCH Lasor Law Reports (4th Ed.) 
4 11,903, 101 NLRB, No. 21 (1952). 
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Voters in Two States 
Act to Restrict Unions 


Voters in Arizona and Nevada have ap- 
parently approved election ballot proposals 
to restrict the activities of labor unions. 
Complete but unofficial returns disclose 
that the Arizona Fair Labor Practices Act 
was slammed through by a majority of 
26,000 votes, but that the Nevada proposal 
to outlaw the closed shop was nudged to 
success by a scant 933 votes. The unofficial 
count on the Nevada measure was 38,554 in 
its favor, 37,621 against. 


The Arizona Fair Labor Practices Act 
restricts picketing to disputes concerning 
wages or working conditions and makes 
secondary boycotts illegal. it provides in- 
junctive relief against violations and makes 
labor organizations responsible for the acts 
of their agents. 


The Nevada anti-closed shop measure 
inciusively prohibits written or oral agree- 
ments, compulsive joining of unions and 
conspiratorial discharge in violation of the 
law. It also provides for the use of injunc- 
tions and makes the acts of agents the 
responsibility of their respective labor 
organizations. 


In addition to these restrictive measures, 
voters acted upon a number of other pro- 
posals of interest to labor. 


Arizona voters repealed the Public Em- 
ployees Retirement Act, which they enacted 
in 1948, but which had never been activated 
by the state legislature. Contributions, which 
have been received from state employees 
since 1949, will now have to be refunded. 


Voters in Arkansas defeated a measure 
that, by authorizing cities to levy a 1 per 
cent property tax for the promotion of new 
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industries, might have enlarged the future 
labor market in that state. Reports on the 
fate of two similar proposals for two coun- 
ties in Alabama have not been received. 

While California voters rejected a pro- 
posal to revise the state’s old-age security 
program, they approved the repeal of 
Article 19 of the state constitution. The re- 
pealed law was an antiquated piece of 
legislation, enacted in 1879 and directed 
against the Chinese. It authorized the im- 
position of conditions on the residence of 
certain aliens and their removal from the 
state. It prohibited the employment of 
Chinese by corporations or on public works 
projects except as convict labor. 

Georgia voters approved the extension of 
federal social security coverage to all state 
employees. 

Defeat has apparently been dealt to an 
Illinois constitutional amendment that would 
have revised the tax levying authority of 
the state legislature and would have pro- 
hibited the levying of a graduated income 
tax. 


An approved constitutional amendment in 
Louisiana authorizes municipalities having 
between 15,000 and 20,000 population to levy 
a special tax for a city employees’ pension 
and relief fund. 


Future benefits are in store for public 
employees in Texas. An approved constitu- 
tional amendment there authorizes the legis- 
lature to permit cities, towns and villages 
to provide workmen’s compensation insur- 
ance for all employees. 


In Washington, the last state where 
measures of labor interest were voted upon, 
voters rejected a proposal that would have 
put a floor of $75 under state social security 
grants. 
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Texas Proposal May 
Outlaw Sympathy Strikes 

Among reported law changes to be sought 
at the 1953 Texas legislative session is a re- 
vision of the state labor laws to outlaw 
sympathy strikes and picketing. 

Other prospective legislation would make 
changes in the workmen’s compensation 


laws, provide a 40-hour work-week for state 


employees and increase pay to teachers. 


Massachusetts Legislators 
Enact New Labor Laws 


The Massachusetts Legislature, while en- 
acting six labor laws in 1952, also showed 
considerable interest in investigating various 
labor problems, passing four resolutions 
authorizing studies. 

This résumé of Massachusetts enactments 
is a continuation of the study of 1952 state 
legislative activity begun last month. 

One of the early acts of the legislature 
was H. B. 830, which memorialized the 
Congress of the United States to enact a 
federal fair employment practices act. 


First labor law enacted was Chapter 60, 
which raised the maximum number of bene- 
fit weeks under workmen’s compensation to 
125 weeks for bodily disfigurement and 
to 100 weeks for loss of bodily functions. 


Chapter 84 amended the workmen’s com- 
pensation laws to provide for the same num- 
ber of benefit weeks for total permanent 
disability of a member as for severance and 





also provided for a prorated number of 
benefit weeks for partial permanent disa- 
bility of a member. 

Chapter 119 authorized the suspension of 
any rule or regulation limiting or prohibit- 
ing the employment of women or minors, 
or both, until July 1, 1953. 

Chapter 239 authorized towns to appro- 
priate money for the payment of premiums 
for group life insurance for their permanent 
employees. 

Chapter 558 raised the state minimum 
wages in various classifications and excluded 
outside salesmen who do not make daily 
reports from the list of covered occupations 

Chapter 599 authorized contributory re 
tirement boards to withhold money from 
pensions to pay hospital, medical and surgi- 
cal insurance premiums of pensioners. 

Resolution Chapter 13 was the first au- 
thorizing studies in the labor field. It 
provided for a judicial council investigation 
relative to providing for the payment of 
interest in workmen’s compensation cases 

Resolution Chapter 54 provided for a 
judicial council investigation of the adequacy 
of workmen’s compensation benefits. 

Resolution Chapter 88 provided for a 
study of settlements by agreement in ac- 
tions against third parties under the work- 
men’s compensation laws. 

Resolution Chapter 106 continued a spe 
cial commission, appointed in 1951, to 
make a study of employment opportunities 
and self-support for certain persons under 
age 40. 





STOCK OPTIONS MUST BE PAY—NOT PRESENTS 
—Continued from page 839 





for the postponement of the exercise date 
could not accelerate the realization of tax 
benefits and would in many cases serve 
to postpone the possible realization of tax 
benefits. No greater amount of stock could 
be obtained under the option as a result of 
the postponement of the exercise date, but 
fewer shares may be received in the event 
the optionee leaves the corporation’s em- 
ploy prior to the expiration of the term 
of the option. 


Corrective Action Required 


The simplest solution of the problem 
would appear to be an amendment of the 
regulation which would provide that a 
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change in an existing stock option by post- 
poning the exercise date will not be deemed 
to constitute a modification, extension or 
renewal of such plan within the scope of 
Section 130A (e) if such change is effected 
solely to insure retention of an optionee’s 
services during all of any part of the 
original option period. However, no ad- 
ditional period beyond the original expira- 
tion date should be allowed for the exercise 
of the option. If safeguards are required, such 
amendment of the regulation may fix a definite 
time limit within which the change may be 
made. In any event, some action must be 
taken soon if a multitude of stockholders’ 
suits are to be prevented. [The End] 
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Four Out of Five Prefer It 


Union Solidarity. Arnold M. Rose. Uni- 
versity of Minnesota Press, Minneapolis, 
Minnesota. 1952. 209 pages. $3. 

What makes a union tick? Some union 
leaders won’t care much if they are one of 
those who, the author says, look upon rank 
and file participation in the affairs of the 
union as a hindrance. On the other hand, 
there will be many who will be anxious to 
profit from this account of what a union is 
and what makes it tick, because, says the 
author, there are “some union leaders them- 
selves that have never understood fully 
the popular needs which they satisfy.” 

What is a union? It’s an idea. The idea 
of a union in the mind of a union official, 
and the idea in the mind of the rank and 
file member, are not images that can be 
superimposed, Findings such as this study 
provides, can successfully accomplish this 
range finder trick because they illustrate 
the gap in the knowledge that union leaders 
have of the attitude of their rank and file 
members and they show how the gap can 
be filled and how important it is to fill it. 

Arnold Rose, a professor of sociology at 
the University of Minnesota, with the aid 
of students in the course on Public Opin- 
ion Research given at Washington Uni- 
versity, St. Louts, conducted the survey 
described. A union in St. Louis was select- 
ed because the idea for the study originated 
with one of this union’s officers. The 
method used was the same as that used by 
opinion polls. A poller or interviewer asked 
a series of preformed questions of a seg- 
ment of the union members; for example: 
Are you willing to picket to help some 
other shop get organized or get a raise in 
pay? Do union problems which do not 
concern your job interest you? 
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While the majority of the members see 
the main function of the union as that of 
gaining higher wages and better working 
conditions, significant minorities emphasize 
supplementary functions—to get security 
and health benefits, to engage in political 
action, and to create a solid union front of 
all workers. When confronted with the 
alternative of whether the union should 
concentrate on “higher wages” or on “other 
things,” more members chose the latter. 


The dominant attitude of the members 
toward the strike, as a union technique, is 
that it should be used as often as needed 
to get what the members want. Only 16.8 
per cent say that it should practically never 
be used, and only 4.1 per cent would use it 
often (to prove power). 


Almost 60 per cent of the members be- 
lieve their contract is a good one, and only 
15 per cent think it is a bad one (the 
others say it is “just average” or they do 
not know). Those who had read the con- 
tract and understood it were more likely to 
be favorable to it than those who had not. 


Over two thirds of the members think 
their stewards do a good job of handling 
grievances, and only 5.5 per cent think they 
do a poor job. 


Only 5.2 per cent have any complaint to 
make about the personal conduct of staff 
members, and their complaints vary. How 
ever, more than a third of the members 
think it is a bad idea for the union to bring 
in staff members from outside of St. Louis. 

Satisfaction with the union’s management 
is related to the members’ willingness to 
have the union engage in political activity 
and new organization. 

The great majority of the members see 
the union as an instrument for achieving 
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common goals. Only a few think of it as 
an avenue to leadership or personal promo- 
tion. Those who want to become union 
leaders are also likely to be the ones who 
think they have a chance to rise in the oc- 
cupational scale to the position of foreman 
or shop owner. 

Union members were willing for the union 
to spend just as much money for getting a 
political candidate elected as they were 
willing to spend on organization of a non- 
union business. 

When the union members placed them- 
selves in the category of bosses, only 
6.4 per cent thought that the staff union 
workers were underpaid and when those 
questioned were placed in the category of 
the consumer, 29.1 per cent said union dues 
were too high and 67.9 per cent said they 
were just right. 

The majority preference is for shop-wide 
union meetings and union-wide social af- 
fairs. Meetings or social affairs based on 
smaller units do not get much support, nor 
do untried plans (based on industry or age). 

The book contains many statistics and 
the tabulated evaluations of the questions 
and answers. A brief study of these can 
very quickly increase the understanding 
“of the popular needs which they satisfy.” 
Understanding on the part of leaders can 
bring about a whole new and certainly 
improved climate for labor relations, and if 
the leaders study and apply what this book 
teaches, a much more pleasant labor-rela- 
tions climate can be predicted. 


ILO 


The International Labour Code. Interna- 
tional Labor Office, 1825 Jefferson Place, 
N. W. Washington 6, D. C. 1952. 1,181 
pages. $10. 

This two-volume work is a systematic 
arrangement of the conventions and recom- 
mendations adopted by the International 
Labour Conference from 1919 to 1951, and 
the appendices which embody other stand- 
ards of social policy framed by or in co- 
operation with the International Labour 
Organisation. 

The International Labour Organisation 
first saw life under the League of Nations, 
and for almost 25 years it subsisted man- 
aging to publish a volume now and then 
under an autonomous partnership arrange- 
ment with the League. In 1945, however, 
it transferred its affiliation to the newer 
and less cadaverous United Nations. Each 
member of the International Labour Organisa- 
tion is represented in the International Labour 
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Conference by four representatives—two of 
whom are government delegates and two 
who are delegates representing, respectively, 
the employers and the workers of the mem- 


bers. The work of the Conference is 
formulated into the International Labour 
Code. 


The two-volume work covers the whole 
gamut of labor relations: employment and 
unemployment, conditions of employment, 
employment of children, employment of 
women, industrial health, safety and wel- 
fare, social securities, industrial relations 
and migration. Undoubtedly, this great 
work will serve to make the experience and 
resources of the ILO immediately and 
practically available for whatever help they 
may be toward the solution of problems 
confronting member states—especially those 
in less developed areas. 
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Labor Peace Pipe—Dutch Style ... A 
disinterested observer examines the Labor 
Federation of Holland and pronounces it 
effective. The Netherlands has enjoyed a 
singularly long spell of peaceful labor-man- 
agement relations under the unique board 
which the Dutch call Stichting van de Arbeid. 
One of the strangest features of the system 
is that no voting takes place at board meet- 
ings. The system has worked well, how- 
ever, and Americans responsible for developing 
a workable labor relations program would 
do well to examine it—Westrate, “Industrial 
Peace in the Netherlands,” Industrial and 
Labor Relations Review, October, 1952. 


Hold That Line! . . . A Canadian ex- 
pert discusses Dominion statutes on picket- 
ing. Emphasis is on determination of whether 
picketers are civilly liable as tortfeasors for 
loss of business caused.—Carrothers, “The 
Right to Picket in British Columbia: A 
Study in Statute Interpretation,” University 
of Toronto Law Journal, No. 2, 1952. 


Pensions Are Here to Stay . . . A mem- 
ber of the New York State Public Service 
Commission presents a careful analysis of 
the question of proper treatment of pensions 
as operating expenses, and such allied mat- 
ters dealing with past accruals of actuarial 
liability in this connection, along with a 
general discussion of pension administration 
difficulties —Eddy, “A Regulatory View of 
Utility Pensions,” Public Utilities Fornightly, 
August 14, 1952. 
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Meetings of Labor Men 


Association of the Bar of the City of New 
York.—The Section on Labor Law of the 
Committee on Post-Admission Legal Educa- 
tion is planning a discussion on “An Em- 
ployer’s Rights and Obligations During a 
Strike” to be held December 3 at the associ- 
ation office, 42 West 44th Street, New York 
City. The meeting will begin at 8 p.m. The 
speaker will be Herbert A. Lien, member of 
the New York bar, author of Labor Law 
and Relations and lecturer on labor rela- 
tions at City College. 


Industrial Relations Center, University of 
Minnesota.—“Techniques of Training” will 
be the subject discussed on December 5 and 
6 at the Duluth Conference, Duluth, Minnesota. 


CIO Conventions.—December 4-6: Mary- 
land State IUC, Hagerstown, Maryland, and 
Virginia State IUC, Richmond, Virginia; 
December 4-7: Ohio State IUC, Cleveland, 
Ohio; December 5: Massachusetts State 
IUC, Boston, Massachusetts: December 5-7: 
Illinois State IUC, Peoria, Illinois, and 
Indiana State IUC, Indianapolis, Indiana; 
December 6-7: Rhode Island State IUC, 
Providence, Rhode Island; December 8-12: 
Transport Workers, Philadelphia, Pennsyl- 
vania. 


Labor Terms Get *‘Going Over”’ 


Hawaiian newsletter’s suggestion that 
time-honored phraseology should be 
dropped meets a contrary point of view. 


Language is a tricky weapon in the ink- 
wells of the cunning and a dangerous one 
when wielded by the unscrupulous. Law- 
yers in particular have been criticized for 
centuries because much of the language 
used by them is unintelligible to the unini- 


Rank and File 


tiated. Some of the criticism is probably 
deserved, but much of it is so poorly 
thought-out and erratically directed as to 
earn scotching. 


In this latter category falls an item en- 
titled “Labor-Management Terminology in 
Employee Communications,” which appeared 
in the July, 1952 newsletter of the Hawaii 
Employers Council, HEC’s Public Relations. 
The idea behind the article is fair enough, 
and there is no patent intent to criticize 
legal terminology. Editors of company 
publications, it is said, too frequently are 
guilty of “using a disadvantageous, or in- 
comprehensible word or term through 
habit or because we have come to accept it 
unthinkingly as expressing our own thought. 
Many such terms have meaning only within 
the management circle and fail to convey 
the meaning we wish them to have to 
others who might not be familiar with our 
terminology.” 


It is when the writer cites specific ex- 
amples of what he is getting at that the 
error of his ways becomes apparent. The 
following phrases are typical: 


“WORK STOPPAGE: This is merely 
an awkward way to say ‘strike,’ and since 
any work stoppage is a strike, why not 
call it that? Use of ‘work stoppage’ implies 
a desire to gloss over the hard fact that 
employees struck. Let’s call a strike a 
strike.” 


The trouble with this is that a work stop- 
page and a strike are not quite the same 
thing. Strictly speaking, a work stoppage 
is a kind of “partial strike,” a temporary 
unannounced halt in production by workers 
as a means of exerting pressure on man- 
agement by disrupting its production plans 
and delivery commitments. A strike is a 
concerted and sustained refusal by working 
men to perform the services for which they 
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United Press Telephoto 


Americans in all walks of life were 
saddened when Philip Murray, presi- 
dent of the CIO and the. United Steel 
workers of America, died of a heart 
attack at San Francisco on November 9 
One of the most important and be- 
loved men in the history of this na- 
tion’s labor movement, he spent most 
of his life in devotion to the cause 
of working men and women. Born 
in Blantyre, Scotland, he was sent to 
work in the mines there after only 
a few years of elementary education. 
In 1902, at age 16, he came to the 
United States and became a naturalized 
citizen in 1911. His talent for organ- 
ization and administration was recog- 
nized early. In 1912 he was made a 
member of the International Board of 
the United Mine Workers of America. 
That union elevated him to its vice 
presidency in 1926 as second in com- 
mand to John L. Lewis. In 1936 he 
formed and led the Steel Workers 
Organizing Committee, predecessor 
of the United Steelworkers of America. 
He was president of the latter group 
since its activation in 1942. The presi- 
dency of the CIO was held by him 
since November, 1940. The picture is 
the last one taken of Mr. Murray 
before his death. 


Leaders 


Mourned 





Miller of Washington 


\ second great loss to the nation 
occurred November 21 when William 
Green, long-time president: of the 
American Federation of Labor, died 
at his home in Coshocton, Ohio. A 
leader in the labor movement most of 
his 79 years, Mr. Green was born in 
Coshocton March 3, 1873. Like Philip 
Murray, he began his working life as 
a coal miner. His leadership ability 
was recognized in 1900 when he was 
made a subdistrict president of the 
United Mine Workers of America. 
After holding that position for 16 
years he became president of the Ohio 
district of the UMW. He was ele- 
vated to the post of secretary-treas- 
urer of the International UMW in 
1912. In 1913 he was appointed to 
the Executive Council of the Ameri- 
can Federation of Labor. He was 
chosen as AFL president on Decem- 
ber 19, 1924 and continued to hold 
that office until his death. Mr. Green 
was also active in politics. and govern- 
ment. In his youth he served two terms 
as a member of the Ohio Senate. He 
was a delegate to several Democratic 
national conventions. Among the many 
appointive positions held by him in the 
federal government was a membership 
on the original National Labor Board. 
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were engaged. Therefore while the two 
terms may be very close in meaning, it is 
certainly desirable to have at hand widely- 
accepted terms to differentiate between them. 


“SETTLEMENT: When used with ref- 
erence to contract talks, ‘settlement’ smacks 
too much of a court settlement or settlement 
of a claim, or settlement of a dispute. Why 
not use ‘agreement’ which carries none of 
the above connotations but instead implies 
a meeting of the minds rather than the im- 
position of a ‘settlement’ on one party or 
the other.” 


Instead, since “settlement” and “agree- 
ment” are words in everybody’s dictionary, 
why not simply use “settlement” when that 
is what is meant and “agreement” when that 
is what is meant? 


“UNION SHOP: Although this is the 
popular term for the type of compulsory union 
membership permissible under the Taft- 
Hartley Act, its use offers a gratuitous as- 
sist to the union. Wherever possible, the 
term ‘compulsory union membership’ should 
be used in its place.” 


What about the “closed shop” and “main- 
tenance-of-membership contract” which are 
also forms of “compulsory union member- 
ship?” It might be better to let the union 
have its “gratuitous assist” rather than to 
completely obscure what one is talking 
about. 


“DISCRIMINATE: This is another red 
flag word which has been given a bad con- 
notation. Wherever possible its use should 
be avoided, and such phrases as ‘equal treat- 
ment’ or ‘will be treated alike’ should be 
used.” 


When the word “discriminate” is removed 
from the Wagner Act and the Taft-Hartley 
Act, the suggestion will deserve considera- 
tion. Unless and until that happens, the 
word would seem to be the best one to 
use in describing the illegal practice meant. 


“UNFAIR LABOR PRACTICE 
CHARGE: This has the flavor of some- 
thing criminal and even though the charge 
might later be proven false, the impression 
has been created that the company has 
been indulging in unfair labor practices. 
Use instead the specific charge, t. ¢., ‘the 
union has filed a complaint claiming that 
the company had no right to prevent union 
leaders from holding a mass meeting on 
company time,’ etc.” 


Editors weighing this advice should be 
careful to watch their language when the 
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situation is reversed and the specific charge 
is “the company has filed a complaint 
claiming that the union had no right to 
hold a mass meeting on company time.” 
Unions as well as managements are regu- 
larly accused, often successfully, of unfair 
labor practices. Indeed unfair practice cases 
may involve contesting unions as parties 
with the employer a mere disinterested on 
looker. 


And so on. Time-honored labor phraseol- 
ogy may often be awkward. It may wound 
the sense of semantic nicety of an aesthete. 
It may not roll euphoniously from the 
tongue. However, before rushing into any 
suggestions for doctoring it, care should 
be taken to keep it practically prosaic rather 
than poetic. As Coleridge said: “I wish our 
clever young poets would remember my 
homely definitions of prose and poetry; that 
is, prose—words in their best order; poetry 
—the best words in their best order.” Labor 
relations is serious business. Employers, 
union officials, legislators and lawyers who 
do the sweating to solve its problems haves 
no time or energy to expend in choosing the 
“best words.” 


Labor Pledges Support 
to the President-Elect 


Unions and their press get behind 
General Eisenhower but intend to keep 
watchful eye on his administration. 


Organized labor has joined the nation in 
pledging support to the next President, 
Dwight D. Eisenhower, in answer to his 
plea that all Americans unite behind him 
for a better future. 


The American Federation of Labor, through 
William Green, its late president, and Sec- 
retary-Treasurer George Neany, wired the 
next President the following message: 


“We call upon our 8 million members to 
unite behind your administration and to 
give you every possible support in resisting 
Communist @vgression and making peace 
and freedom secure. ci 


Jack Kroll, director of the CIO Political 
Action Committee, made the statement that 
the next President is entitled to the support 
of the American people in carrying out the 
obligations and duties of his office. 


The Machinist, official organ of the Inter- 
national Association of Machinists said in 
an editorial: “We accept the verdict of the 
majority as all good Americans should.” 
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Unions Win Bulk of Elections 
Conducted by NLRB 


Record number of contests in April- 
June quarter of 1952 resulted in union 
victories 67.6 per cent of the time. 


The National Labor Relations Board 
conducted 2,020 representation elections 
during the April-June quarter of 1952—a 
record number—and in 1,365 of them, em- 
ployees chose representation for collective 
bargaining. The previous high in elections 
held was 1,969 during the April-June quarter 
of 1950. 


The 67.6 per cent of the elections which 
resulted in union victories does not measure 
up, however, to their record in previous 
periods. In the first quarter of this year 
workers chose representation in 69.6 per 
cent of the elections; during the fiscal year 
1951, 74 per cent; in 1950, 73 per cent; and 
in 1949, 71 per cent. 


A total of 207,383 employees were eligible 
to vote in the April-June elections this year. 
Valid ballots were cast by 178,230, or 86.6 
per cent. Of those voting, 132,580 or 74.4 
per cent voted in favor of bargaining repre- 








sentation. This compares with an average 
of 75 per cent voting for representation in 
elections during the fiscal year 1951. 


A total of 2,728 petitions for elections 
were filed during the second quarter of 
1952, as compared with 2,674 filed in the 
second quarter of the previous year and 
2,821 filed in the first quarter of 1952. 


The five-member Board issued forrnal 
decisions in 672 cases during the April-June 
quarter of this year. This was an increase 
of 25 per cent over the 533 issued in the 
preceding quarter. Of the decisions, 89 
were made in unfair labor practice cases and 
583 in representation cases. 


CIO Enters Jurisdiction Fight 


Union intervenes as friend of United 
States Supreme Court in important case. 


The CIO will take part as a friend of the 
Court in an important case now before the 
United States Supreme Court, it was an- 
nounced recently. The case involves the 
question of whether a state court can enjoin 
a union unfair labor practice in violation of 
the Taft-Hartley Act. The Alabama Su- 


United Press Photo 


American labor men were well represented at the recent Berlin conference of the West 
German Federation of Labor. Listening to Chairman Christian Fette announce that 
German unions will press for introduction of a 40-hour week on an international level 
are, left to right: Josef Heath, United States trade union leader; unidentified German 
adviser; Graham McKelvey, labor attache, USHICOG, Mehlem, Germany; Arnold 
Steinbach of the United States Department of Labor; and Henry Rutz, United States 


trade union leader. 
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preme Court decided in favor of the state 
court in Montgomery Building & Construction 
Trades Council v. Ledbetter Erection Com- 
pany, 20 Lazor Cases { 66,407, 57 So. (2d) 
112. The National Labor Relations Board 
asked for and was granted certiorari in the 
case on June 2, 1952. 


Decision of the matter by the Supreme 
Court could resolve the perplexing federal- 
state jurisdiction question involved and de- 
termine whether Taft-Hartley disputes are 
exclusively the preserve of the NLRB. The 
subject was treated at length by Ratner, 
assistant general counsel, Supreme Court 
Litigation Branch, NLRB, “Problems of 
Federal-State Jurisdiction in Labor Rela- 
tions,” in 3 Laspor Law Journat 750 
(November, 1952). 


The CIO brief, presented to the Supreme 
Court on November 12, argued that the 
state court was without power to issue in- 


junctions to enforce compliance by a union 
with the provisions of the Taft-Hartley Act. 
“The notion that the Congress intended to 
entrust to the courts of the 48 states the 
power to enforce the Taft-Hartley Act is 
so repugnant to the text, the philosophy 
and legislative history of the act that further 
argument against it seems superfluous,” the 
brief observed. 


“A strike enjoined is often a strike 
broken,” the brief continued, “Whether the 
strike was rightly or wrongly broken is 
often immaterial. The damage has been 
done and there is no redress. To authorize 
the courts of the 48 states to enjoin strikes 
because of claimed violations of federal law 
would authorize an unprecedented expan- 
sion in the business of strike breaking by 
preliminary injunction. We think that it 
cannot sensibly be argued that such a result 
was intended by Congress.” 
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policy. That policy would suggest as the 
proper procedure a petition for an, election 
in such circumstances. Of course if the 
picketing union does not command sub- 
stantial employee sentiment, it is not en- 
titled to an election. But then if it does 
not command substantial employee senti- 
ment it should not be privileged to impose 
economic harm through picketing for recog- 
nition. 

(4) One or more unions picket for imme- 
diate recognition despite the fact that there is 
pending in the case a labor board petition for 
certification of representatives. The most 
troublesome problem posed in this instance 
lies in the fact that the picketing union, or 
one of the picketing unions, may ultimately 
be found to be the majority representative 
and, as such, entitled to exclusive recogni- 
tion. If a union has majority status, other 
things being equal, it ought to have recogni- 
tion as soon as possible, and it likewise 
ought to be entitled to strike or picket for 
immediate recognition, since its objective is 
consistent with the national policy favoring 
collective bargaining between employers and 
majority unions.“ But against this approach 
one may argue from the interest in favor 


of the orderly and conclusive determination 
of representation disputes; one may insist, 
with a good deal of cogency, that the ma- 
chinery for determination of employee choice 
should be allowed to operate without the 
confusion and possible coercion introduced 
by picketing. This argument should cer- 
tainly carry the day if the picketing union 
or unions cannot establish conclusively that 
they possess majority status, and it is per- 
suasive even where the picketing is able to 
present evidence of majority status. 


Such was apparently the reasoning which 
induced the United States Court of Appeals 
for the Second Circuit to hold this year 
that recognition picketing during the pend- 
ency of a representation proceeding was not 
a protected concerted activity.” And such, 
too, was the reasoning which persuaded 
the New York Court of Appeals, in the 
already famous Goodwins case,” to uphold 
the issuance of an injunction against pick- 
eting for recognition while several unions 
were vying for representative status. Since 
the Goodwins case, New York and other 
courts have gone beyond the specific fact 
situation there involved and have held pick- 
eting for recognition enjoinable during the 





1 Cf. Broadway & Fourth Avenue Realty Com- 
pary v. Hotel & Restaurant Employees, 21 
LABOR CASES { 66,771 (Ky. App., 1951). 

2 NLRB v. Electronics Equipment Company, 
21 LABOR CASES { 66,777 (CA-2, 1952). 
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2% Goodwins v. Hagedorn, 303 N. Y. 300 (1951), 
injunction issued in 21 LABOR Cases { 66,893 
(N. Y. S. Ct., 1952). See also Mayer v. Doe, 
22 LABOR CASES { 67,196 (N. Y., S. Ct., 1952). 
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pendency of a representation proceeding 
even though the caSe has not invoived rival 
unions.” 


(5) A union pickets for recognition where 
no other union has been certified, where no 
other union is bargaining with the employer, 
where the picketing union has not been de- 
feated in a labor board election, and where there 
is no pending representaiion proceeding—but 
there is cogent legal evidence, in the form of 
affidavits or personal testimony, that the em- 
ployees are not interested in being represented 
by the union. This is the simplest, least 
complicated case of minority or stranger 
picketing for recognition. At the same time 
it is the most difficult and most significant 
case. The New York courts seem to be 
in conflict as to the availability of injunc- 
tive relief against picketing in such circum- 
stances.* The highest courts in Connecticut ” 
and Wyoming ™ have upheld the issuance of 
injunctive relief, but only where the recogni- 
tion picketing was coupled with a demand 
for a closed shop. 

The logic and the policy considerations 
which lie behind the condemnation of mi- 
nority or stranger picketing for recognition 
in the situations previously discussed herein 
would seem to require a similar result in 
the present instance. As Justice Greenberg 
pointed out in rehearing the Goodwins case, 
on remand from the New York Court of 
Appeals: 

“The reasoning of the Court of Appeals 
suggests that all minority picketing for 
recognition should be enjoined, whether or 
not there are rival representation claims. 
The court points out that the picketing 
in the present case was, in ,effect, picket- 
ing for an objective which is made unlawful 
by both Federal and state law. In making 
the argument, the majority refers to Fed- 
eral and state statutory provisions which 
establish the right of employees to bargain 
collectively through representatives of their 
own choosing and make it an unfair prac- 
tice for an employer to interfere with 
employees in the exercise of that right and 
prohibit employer favortism or assistance to 
any labor union. Accordingly, the opinion 





held that any minority picketing, although 
not in haec verba, for recognition runs afoul 
of these statutory provisions whether or 
not there is a rival union on the scene. 
It appears to me that, on the whole, it would 
seem reasonable to conclude that the opin- 
ion of the Court of Appeals in the Goodwins 
case, the present case, clearly stands for 
the proposition that picketing for recogni- 
tion, by an uncertified union, while rival 
claims are pending, is tortious and enjoin- 
able. I believe also that a fairly respectable 
case can be made out for concluding that 
the decision stands for the proposition that 
all minority picketing for recognition even in 
the absence of rival claims, is likewise un- 
lawful and enjoinable.”* (Italics supplied.) 

This analysis, we submit, is conclusive 
and definitive on the point. Precisely the 
same considerations which lead to the con- 
clusion that minority or stranger picketing 
for recognition is unlawful where another 
union is certified, or where the -picketing 
union has been defeated in a labor board 
election, or where there are rival claims 
pending, lead also to the conclusion that 
minority or stranger picketing for recogni- 
tion must always be regarded as an unjust 
ifiable infliction of harm and _ therefore 
tortious and enjoinable because of the lack 
of an adequate remedy at law. In short, 
the particular circumstances present in the 
cases which led to the condemnation of 
minority or stranger picketing for recogni- 
tion are not the essentially necessary fac- 
tors. The essential factor is the attempt by 
a union to secure bargaining status without 
representative status. The essential “wrong” 
lies in the conflict between such an attempt 
and our dominant emphasis in labor rela- 
tions policy on free employee choice. This 
factor, this wrong, is present in every case 
in which a minority or stranger union pick 
ets for immediate recognition. 


(Next menth we consider the related 
problems posed by “organizational” picketing 
and the decisions of the courts during the 
past year in cases involving that type of 
picketing.) 





* Huff Truck Lines, Inc. v. General Truck 
Drivers, 22 LABOR CASES { 67,146 (La. Civ. 
D. Ct., 1952); Selton Service, Inc. v. Dioguardi, 
22 .LABOR CASES { 67,154 (N. Y. S. Ct., 1952); 
Shenker Displays, Inc. v. Stankowitz, 21 LABOR 
CASES {| 66,864 (N. Y., S. Ct., 1952); Union News 
Company v. Davis, 20 LABOR CASES { 66,653 
(N. Y. S. Ct., 1951). 

2% With Vezza v. Paluda, 21 LABOR CASES 
{ 66,907, and Wood v, O’Grady, 21 LABOR CASES 
{66,995 (N. ¥. S. Ct., 1952), both of which 
denied injunctive relief, compare Schwmacher 


Horowitz, 22 LABOR CASES 
1952), which granted 


é& Sons, Inc. v. 
§ 67,063 (N. Y. S. Ct., 
injunctive relief. 

2% Kenmike Theatre, Inc. v. Moving Picture 
Operators, 22 LABOR CASES {| 67,068 (Conn. S. Ct. 
of Err., 1952). 

2 Hagen v. Culinary Workers Alliance, 22 
LABOR CASES { 67,087 (Wyo. S. Ct., 1952). 

23 Goodwins v. Hagedorn, 21 LABOR CASES 
4 66,893 (N. Y. S. Ct., 1952). Cf. the analysis 
in 2 Labor Law Journal 883, especially at p. 885 
(December, 1951). 
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FIVE WAYS TO KNOCK OUT TB 


TB is the No. 1 infectious killer in this 
country. Nearly 30,000 children and adults 
in the United States will die of tuberculosis 
in 1952. 

Though science knows more about tuber- 
culosis than perhaps any other germ dis- 
ease, TB marches grimly on. What is 
needed to conquer it? 

There are five weapons which aimed 
together at TB can make it a rare disease 
on earth: 

(1) The elimination of poverty. 

(2) The development of a superior vac- 
cine. 

(3) The development of more effective 
therapy—of a “cure.” 
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(4) A method for uncovering “silent” 
cases cheaply, easily and quickly—those 
early cases with no apparent symptoms as 
yet. 

(5) More hospital beds. 

Part of the money to carry on these pro- 
grams is raised each year in the Christmas 
Seal Sale. The 3,000 associations affiliated 
with the National Tuberculosis Association 
raise around $20 million a year for preven- 
tion, control, education and research pro- 
grams. 

The Christmas Seal campaign can’t raise 
the money to take care of the patients; it 
can only hope to raise enough to be able 
to train the five big guns of TB control 
on the right targets. ' 
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A LOOK BACK 


—to December 3, 1861 


“L \BOR is prior to, and inde- 
pendent of, capital. Capital is only the fruit of labor, and could 
never have existed if labor had not first existed. Labor is the 
superior of capital, and deserves much the higher consideration.” 

These words from Abraham Lincoln’s Annual Message to 
Congress delivered on December 3, 1861, have often been 
quoted out of context and, when quoted alone, have promoted 
a false understanding of his views. Actually, he used the term 
“labor” in a broad sense, referring to the working people and 
the words were a warning against an objective of the southern 
insurgents—to abridge suffrage and deny to the people the 
“right to participate in the selection of public officers” by plac- 
ing “capital” above “labor” in the structure of government. 


r" 

Sucu an objective, according to 
Lincoln, was based on the assumption that “labor is available 
only in connexion with capital; that nobody labors unless 
somebody else, owning capital, somehow by the use of it 


induces him to labor.” He stated: there is no such 
relation between capital and labor as assumed ; neither is there 
any such thing as a free man being fixed for life in the condition 
of a hired laborer. Both these assumptions are false. 
“Capital has its rights, which are worthy of protection as 
any other rights,” Lincoln said, and added that it is not denied 
that there is and “probably always will be, a relation between 
labor and capital, producing mutual benefits.” The error is in 
assuming that all of labor is dependent on capital for its hire. 

Viewing the economic situation of his time, he said: “A 
few men own capital . . . andhire . . . another few to 
labor for them. . . . a large majority are neither hirers nor 
hired.” He referred to the farmers, small shopkeepers and 
artisans who, first laboring for wages, saved some of these 
wages, bought their own tools or land and then went into busi- 
ness for themselves, providing both capital and labor. 


CAUTIONING these men “who 
toil up from poverty” against those who would abridge their 
suffrage under the theory that “large control of the people in 
government, is the source of all political evil,” he said: “Let 
them beware of surrendering a political power which they 
already possess, and which, if surrendered, will surely be used 
to close the door of advancement against such as they, and to 
fix new disabilities and burdens upon them, till all of liberty 
shall be lost.” 
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